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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 12 day of October 2006, two true and correct
copies of the foregoing ADDENDUM TO BRIEF OF APPELLANT DESERET
MORNING NEWS was served via United States Mail, postage prepaid, upon the
following:

David E. Yocum
Valerie M. Wilde
SALT LAKE COUNTY DISTRICT ATTORNEY'S OFFICE

2001 South State, #S-3700
Salt Lake City, Utah 84190
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PARR WADDOUPS BROWN GEE & LOVELESS

185 South State Street, Suite 1300
Salt Lake City, Utah 84111
Telephone: (801) 532-7840
Facsimile: (801) 532-7750
Attorneys for Plaintiff Deseret News
Publishing Company, publisher of the
Deseret Morning News

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH

DESERET NEWS PUBLISHING
COMPANY, publisher of the Deseret
Morning News,
Plaintiff,

AFFIDAVIT OF JEFFREY J.
HUNT IN SUPPORT OF THE
MORNING NEWS' MOTION FOR
SUMMARY JUDGMENT

vs.
SALT LAKE COUNTY, a political
subdivision of the State of Utah, and the
SALT LAKE COUNTY DISTRICT
ATTORNEY'S OFFICE,

Civil No. 050900725
Judge Tyrone E. Medley

Defendants.

STATE OF UTAH

)
:ss
COUNTY OF SALT LAKE )

JEFFREY J. HUNT, being first duly sworn, deposes and says:
1.

I am counsel to Plaintiff Deseret News Publishing Company, publisher of the

Deseret Morning News (the "Morning News") in the above-captioned action, have personal
knowledge of the facts set forth herein, and am in all respects competent to make this affidavit.
2.

Attached hereto as Exhibit "A" is a true and correct copy of a letter from John

P. Soltis, Salt Lake County's Litigation Division Director, to Marcia Rice, dated February 11,2004
("Letter of Findings"). Salt Lake County (the "County") has admitted to the authenticity of the
Letter of Findings in the County's responses to Plaintiffs First Set of Discovery Requests. Relevant
portions the Morning News' First Set of Discovery Requests and the County's response thereto are
attached hereto as Exhibit "B" {see Request for Admission No. 1 and Response to Request for
Admission No. 1).
3.

Attached hereto as Exhibit "C" are true and correct copies of the following

newspaper articles: (a) an article entitled "Sex scandal embroils county," which was published by
the Salt Lake Tribune on September 22,2004; and (b) an article entitled "Yocom accused of hiding
harassment probe," which was published by the Morning News on September 21, 2004.
4.

Attached hereto as Exhibit "D" is a true and correct copy of a newspaper

article entitled "Harassment allegations on council docket," which was published by the Morning
News on September 25, 2005.
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5.

Attached hereto as Exhibit "E" are true and correct copies of the following

newspaper articles: (a) an article entitled "Council may investigate past probe by district attorney,"
which was published by the Salt Lake Tribune on September 29, 2004; and (b) an article entitled
"Sex query stalled in County Council," which was published by the Morning News on September
29,2004.
6.

Attached hereto as Exhibit "F" is a true and correct copy of a newspaper

article entitled "Salt Lake County facing sex suit," which was published by the Morning News on
October 7, 2004.
7.

Attached hereto as Exhibit "G" is a true and correct copy of a letter from

Susan L. Grace, Acting District Director of the U.S. Equal Employment Opportunity Commission
to Marcia Rice and Salt Lake County, dated July 30, 2004, which was produced in this lawsuit by
the County on March 11, 2005, in response to the Morning News' First Set of Discovery Requests
(bates numbers 091-092).
8.

Attached hereto as Exhibit "H" is a certified copy of the Complaint filed on

behalf of Marcia Rice against Salt Lake County, Sherrie Swensen, and Nick Floros with the United
States District Court for the District of Utah, entitled Rice v. Salt Lake County et al (Civil No. 0400932).
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9.

Attached hereto as Exhibit "I" is a true and correct copy of a letter from me

to Alan Dayton, Salt Lake County Mayor's Office, and Felix McGowan, Salt Lake County's Director
of Human Resources, dated September 22, 2004.
10.

Attached hereto as Exhibit "J" is a true and correct copy of a letter from

Valerie M. Wilde, Deputy District Attorney, to me, dated September 24, 2004.
11.

Attached hereto as Exhibit "K" is a true and correct copy of Marcia Rice's

Notice of Claim ("Notice of Claim"), submitted to Sherrie Swensen on July 14, 2004, by Rice's
attorney, Ralph Chamness, which was sent to me by the County enclosed with the September 24,
2004 letter from Valerie M. Wilde referred to above in paragraph 10.
12.

Attached hereto as Exhibit UL" is a true and correct copy of Salt Lake

County's GRAMA Policy (County-Wide Policy 2050) which was sent to me by the County enclosed
with the September 24, 2004 letter from Valerie M. Wilde referred to above in paragraph 10.
13.

Attached hereto as Exhibit "M" is a true and correct copy of a letter from me

to Valerie M. Wilde, Deputy District Attorney, dated September 27, 2004.
14.

Attached hereto as Exhibit "N" is a true and correct copy of the GRAMA

Hearing Board's decision on the Morning News' appeal, dated November 22, 2004, sent to me by
Glenn L. Cox, the Chair of the GRAMA Hearing Board.
15.

Attached hereto as Exhibit "O" is a true and correct copy of a letter from me

to the Salt Lake County Council, dated November 30, 2004.
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16.

Attached hereto as Exhibit "P" is a true and correct copy of relevant portions

of the Minutes of the Salt Lake County Council Meeting held on December 14, 2004, which were
produced in this lawsuit by the County on March 11,2005, in response to the Morning News' First
Set of Discovery Requests (bates numbered 016-025).
17.

Attached hereto as Exhibit "Q" is a true and correct copy of relevant portions

of the Minutes of the Salt Lake County Council Meeting held on December 21, 2004, which were
produced in this lawsuit by the County on March 11,2005, in response to the Morning News' First
Set of Discovery Requests (bates numbered 011-015).
18.

Attached hereto as Exhibit "R" is a true and correct copy of a letter from me

to Valerie M. Wilde, dated February 8, 2005.
19.

After seeking an interlocutory appeal of the Court's Order and a stay pending

appeal of the Order, which requests were denied, the County produced the Investigative Report to
me and certain other identified attorneys in my office on an "attorneys' eyes only" basis.
20.

Attached hereto as Exhibit "S" is a true and correct copy of a newspaper

article entitled "Salt Lake County settles sex harassment suit," which was published by the Morning
News on August 17, 2005.
DATED this j H . day of December 2005.
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STATE OF UTAH

)

:ss
COUNTY OF SALT LAKE )
On this

of December 2005, personally appeared before me Jeffrey J. Hunt, who

duly acknowledged to me that he executed the foregoing instrument.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the _[H_ day of December 2005, a true and correct copy of
the foregoing AFFIDAVIT OF JEFFREY J. HUNT IN SUPPORT OF THE MORNING
NEWS' MOTION FOR SUMMARY JUDGMENT, with attachments, was served via United
States mail, postage prepaid, upon the following:

ValerieM. Wilde
SALT LAKE COUNTY DISTRICT ATTORNEY'S OFFICE

2001 South State, #S-3400
Salt Lake City, Utah 84190
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Ma.MarclaRkc
1605 East 900 South
Salt Lake Cify f Utah 84105

He: Policy No. 5730.4.8 letter offindingsand disposition
Dear Ms. Rice:
In documents dated November 17 and 20, 2003, you filed a written complaint with
Salt Lake County EJLO. Manager Debra Smith, alleging sexual harassment by Mr. P. Nick
Flan*, Chief Deputy Cforfc in the Salt Lake County Cleric's Office. Your complaint was
promptly brought to the attention of Salt Lake County Clerk Sherrje Swcnson. Ma«
Swenson advised Mr* Floras that a complaint wasfiledand placed him on administrative
leave pending a final determination of the allegation pursuant to Salt Lake County Policy.
Because of Ma. Swenson's long team professional relationship with Mr. Bonn and ber goal
for complete objectivity and fair play, she delegated the responsibility for the investigation
to the litigation Division of the Salt Lake County District Attorney's Office.
In an effort to maintain complete objectivity and fair play, the District Attorney's
Office retained two extremely competent and respected employment attorneys, one who
represents employer* and one who represents employees* to conduct die investigation and
prepare a written findings and recommendation based on flie evidence developed in the
investigation, Becanse of the volume of information and number of witnesses, the
investigators were granted extensions by die EJE.O. Manager pursuant to Salt Lake
County Policy. The allegations intidecomplaint focused (be investigation on Salt Lake
County Policy A Procedure 5730, Sexual Harassment and Policy 5740, Discrimination and
Reprisals. Because Of the nature of the allegations, the investigators also focused on such
factors ** employment history of the parties, unique treatment, management style and
treatment of subordinates, employment performance, appropriate management response
and motive to asstit the investigators in assessing truthfulness and credibility. Each
investigator spent more than SO hours interviewing witnesses* In addition to witness
interviews, the investigators reviewed relevant documents including county personnel
policy, notes, calendars* personnel records and written statements provided by some of the
witnesses* Following this extensive investigation, I received a written report of the
investigation on February 4* 2004
a0O1 South Sloe Street S34Q0

Suit Uke City, Utah 04100-1210 TOephone (B01) 468-3421
ww.<fotrktettormy.$tco,Qrg

Fax (801) 4304622

As the Director of Litigation and person delegated the responsibility to conduct the
investigation and, after reading the final report endfindingthe investigation to be very
wdl renttiled, fair and complete, it is my responsibility to provide to yon the following
investigative summary offindingsand final disposition pnrsaant to Comity Policy 5730,4.8.
Summary of findings
The investigator* concluded that your version of the events in question is more
credible thantabuThey found, at a minimum, that he abused his authority and treated yon
differently than he treated other employees and, that his treatment of yon appears to be
rooted in Ms relationship with you prior to yoar employment The investigators fonnd that
Us poaitbm that your complaint is entirely false and his suggestion that It is contrived in an
, attempt to strike back Car his legitimate expression of supervisory oversight is not credible.
The investigators concluded that, while it was d^THcqlt to confixinsll of the alleged coaduct^
particularly the alleged aesnal harassment, the evidence establishes that, more likely than
not, be engaged in unwelcome sexual conduct and advances toward yon and that he
punished yon for not reciprocating to his advances. Considering the evidence and the
reasonable inferences that may be drawnfromit, the Hrrestigaton concluded that it
substantiates your complaint against him and that his treatment of you constitutes
egregious violations of Salt Lake County Personnel Policy & Procedure.
The investigators were advised that he resignedfromcounty employment and retired.
The investigators, however, stated that his action renders moot what Would otherwise be
the investigators' recommendation of Immediate termination of employment The
investigators also recommended that he be considered Ineligible for future employment
with file county, at least until he presents compelling evidence offttflcontrition and
rehabilitation.
Final Disposition
Because Mr. Floras retired from county employment on January 31,2004,
iripriulstrativediscipiluary action based on the investigators'findingsand recommendation
is presently unnecessary. Salt Lake County ** currently making its best efforts to assist you
in returning to the workplace as a valued merit employee,
i

Appeal Process
Pursuant to Policy 5730,6, if you are not in agreement with this letter outlining the
case's final disposition or summary offindings,you may file a grievance at the ne*t highest
level of review following the procedure outlined in Personnel Policy and Procedure:
Grievance Procedure,
Document Protection
Salt Lake County Policy No. 5730.43.1, provides that a written report is classified as
a protected record and shall be retained as such.

Thank yon for Oling your complaint with Sfttt Lake County EJE.O. Manager so this
matter could bo formally investigated and addressed* Itfavery unfortunate Indeed that
inappropriate behavior eristsfaxthe work place. The difficulty for managementfathat this
behavior generally occurs in privacy making detection, investigation and resolution
dependent on the complaint process. Because of these intangible factors, the success of an
employment program needs people with the courage to promptly come forward, not only
for tholrbttiefitbutattofoirtbe benefit of otter employees and those that must
administratively respond, Salt Lake County Policy encourages employee* to promptly file
just complaints without fear of reprisal, intimidation, coercion or retaliation. In your ease,
yon bad the courage te comeforwardunder the policy gMug Salt Lake County the
opportunity to reasonably prevent future workplace harassment The investigators have
spoken, a recordfacreated and, future Inappropriate treatment is prevented by his
resignation from county employment Wift that ekaptcr dosed, the goalfayour return to
employment with Salt Lake County to estfoy and develop career opportunities available to
you as a merit employee You may want to explore work with personnel and find anew
positionfaxa different department with new career opportunities, If thatfayonr decision, it
is completely understandable and would be supported by personnel. Addressing your
return date, if additional leave timefaneeded, programs such as ftMJLA. or other teave
options are available. To resolve these issues, would you and your attorney please contact
Deputy District Attorney Valerie WUde and EXO. Manager Debra Smith at your soonest
opportunity.
In closing, thank you again for bringing this matter to the attention of Salt Lake
County and, the very best as yon continue yonr employment career with Salt Lake County,
Sincerely, ^

y.

M

?ohnP,Sottis
Litigation Division Director
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PARR WADDOUPS BROWN GEE & LOVELESS

185 South State Street, Suite 1300
Salt Lake City, Utah 84111
Telephone: (801) 532-7840
Facsimile: (801) 532-7750
Attorneys for Plaintiff Deseret News
Publishing Company, publisher of the
Deseret Morning News

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH

DESERET NEWS PUBLISHING
COMPANY, publisher of the Deseret
Morning News,
Plaintiff,

AFFIDAVIT OF JEFFREY J.
HUNT IN SUPPORT OF THE
MORNING NEWS' MOTION FOR
SUMMARY JUDGMENT

vs.
SALT LAKE COUNTY, a political
subdivision of the State of Utah, and the
SALT LAKE COUNTY DISTRICT
ATTORNEY'S OFFICE,

Civil No. 050900725
Judge Tyrone E. Medley

Defendants.

STATE OF UTAH

)
:ss
COUNTY OF SALT LAKE )

JEFFREY J. HUNT, being first duly sworn, deposes and says:
1.

I am counsel to Plaintiff Deseret News Publishing Company, publisher of the

Deseret Morning News (the "Morning News") in the above-captioned action, have personal
knowledge of the facts set forth herein, and am in all respects competent to make this affidavit.
2.

Attached hereto as Exhibit "A" is a true and correct copy of a letter from John

P. Soltis, Salt Lake County's Litigation Division Director, to Marcia Rice, dated February 11,2004
("Letter of Findings"). Salt Lake County (the "County") has admitted to the authenticity of the
Letter of Findings in the County's responses to Plaintiffs First Set of Discovery Requests. Relevant
portions the Morning News' First Set of Discovery Requests and the County's response thereto are
attached hereto as Exhibit "B" (see Request for Admission No. 1 and Response to Request for
Admission No. 1).
3.

Attached hereto as Exhibit "C" are true and correct copies of the following

newspaper articles: (a) an article entitled "Sex scandal embroils county," which was published by
the Salt Lake Tribune on September 22, 2004; and (b) an article entitled "Yocom accused of hiding
harassment probe," which was published by the Morning News on September 21, 2004.
4.

Attached hereto as Exhibit "D" is a true and correct copy of a newspaper

article entitled "Harassment allegations on council docket," which was published by the Morning
News on September 25, 2005.
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5.

Attached hereto as Exhibit "E" are true and correct copies of the following

newspaper articles: (a) an article entitled "Council may investigate past probe by district attorney,"
which was published by the Salt Lake Tribune on September 29, 2004; and (b) an article entitled
"Sex query stalled in County Council," which was published by the Morning News on September
29,2004.
6.

Attached hereto as Exhibit "F" is a true and correct copy of a newspaper

article entitled "Salt Lake County facing sex suit," which was published by the Morning News on
October 7, 2004.
7.

Attached hereto as Exhibit "G" is a true and correct copy of a letter from

Susan L. Grace, Acting District Director of the U.S. Equal Employment Opportunity Commission
to Marcia Rice and Salt Lake County, dated July 30, 2004, which was produced in this lawsuit by
the County on March 11, 2005, in response to the Morning News' First Set of Discovery Requests
(bates numbers 091-092).
8.

Attached hereto as Exhibit "H" is a certified copy of the Complaint filed on

behalf of Marcia Rice against Salt Lake County, Sherrie Swensen, and Nick Floros with the United
States District Court for the District of Utah, entitled Rice v. Salt Lake County et al (Civil No. 0400932).
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9.

Attached hereto as Exhibit "I" is a true and correct copy of a letter from me

to AlanDayton, Salt Lake County Mayor's Office, and Felix McGowan, Salt Lake County's Director
of Human Resources, dated September 22, 2004.
10.

Attached hereto as Exhibit "J" is a true and correct copy of a letter from

Valerie M. Wilde, Deputy District Attorney, to me, dated September 24, 2004.
11.

Attached hereto as Exhibit "K" is a true and correct copy of Marcia Rice's

Notice of Claim ("Notice of Claim"), submitted to Sherrie Swensen on July 14, 2004, by Rice's
attorney, Ralph Chamness, which was sent to me by the County enclosed with the September 24,
2004 letter from Valerie M. Wilde referred to above in paragraph 10.
12.

Attached hereto as Exhibit "L" is a true and correct copy of Salt Lake

County's GRAMA Policy (County-Wide Policy 2050) which was sent to me by the County enclosed
with the September 24, 2004 letter from Valerie M. Wilde referred to above in paragraph 10.
13.

Attached hereto as Exhibit "M" is a true and correct copy of a letter from me

to Valerie M. Wilde, Deputy District Attorney, dated September 27, 2004.
14.

Attached hereto as Exhibit "N" is a true and correct copy of the GRAMA

Hearing Board's decision on the Morning News' appeal, dated November 22, 2004, sent to me by
Glenn L. Cox, the Chair of the GRAMA Hearing Board.
15.

Attached hereto as Exhibit "O" is a true and correct copy of a letter from me

to the Salt Lake County Council, dated November 30, 2004.
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16.

Attached hereto as Exhibit "P" is a true and correct copy of relevant portions

of the Minutes of the Salt Lake County Council Meeting held on December 14, 2004, which were
produced in this lawsuit by the County on March 11,2005, in response to the Morning News' First
Set of Discovery Requests (bates numbered 016-025).
17.

Attached hereto as Exhibit "Q" is a true and correct copy of relevant portions

of the Minutes of the Salt Lake County Council Meeting held on December 21, 2004, which were
produced in this lawsuit by the County on March 11, 2005, in response to the Morning News' First
Set of Discovery Requests (bates numbered 011-015).
18.

Attached hereto as Exhibit "R" is a true and correct copy of a letter from me

to Valerie M. Wilde, dated February 8, 2005.
19.

After seeking an interlocutory appeal of the Court's Order and a stay pending

appeal of the Order, which requests were denied, the County produced the Investigative Report to
me and certain other identified attorneys in my office on an "attorneys' eyes only" basis.
20.

Attached hereto as Exhibit "S" is a true and correct copy of a newspaper

article entitled "Salt Lake County settles sex harassment suit," which was published by the Morning
News on August 17, 2005.
DATED this ]M_ day of December 2005.
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COUNTY OF SALT LAKE )
On this

of December 2005, personally appeared before me Jeffrey J. Hunt, who

duly acknowledged to me that he executed the foregoing instrument.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the \H day of December 2005, a true and correct copy of
the foregoing AFFIDAVIT OF JEFFREY J. HUNT IN SUPPORT OF THE MORNING
NEWS' MOTION FOR SUMMARY JUDGMENT, with attachments, was served via United
States mail, postage prepaid, upon the following:

Valerie M. Wilde
SALT LAKE COUNTY DISTRICT ATTORNEY'S OFFICE

2001 South State, #S-3400
Salt Lake City, Utah 84190

159728
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
PhoenJX District Office

3J00 K. Cenfrat Avenue, Suite 690
Phocnw.AZ 85012-2504
(602; 640-5000
TTY (602) 640-5072
FAX (602) 640-5071

Charge No, 350-2004-02853
Marcia Rice
1605 East 900 South
Salt Lake City, Utah 84105

Charging Party

Salt Lake County
Salt Lake County Government Center
2001 South State Street
Salt Lake City, Utah 84190

Respondent

D E T E R

MINAT-IO N

I issue the following determination on the merits of this charge.
Respondent is an employer within the meaning of Title VII of the Civil Rights Act of 1964, as
amended ("Title V l f ) , 42 U.S.C. § 2000c, et seq^ Timeliness and all other requirements for
coverage have been met.
Charging Party alleges that she was sexually harassed by the Chief Deputy Clerk, and that in
retaliation for repeatedly rebuffing his sexual advances, the Chief Deputy Clerk created a hostile
work environment for Charging Party, ensured that she was not given a raise, reduced her job
duties and threatened to reduce the status of her position.
Respondent acknowledges that Charging Party's allegations of sexual harassment "more than
Hkely occurred/* but maintains that the County "took prompt, effective action when a complaint
was made to prevent and permanently end harassment to Ms. Rice/* Respondent also maintains
that any incidents of retaliation occurred prior to her complaint to the County, and that once she
made a complaint, all harassment and intimidation ceased.
Respondent states that during its investigation of Charging Party's allegations, information was
revealed that in 1987, the same individual accused of sexual harassment and retaliation in this
case had a relationship with another female subordinate employee, and that after the relationship
ended negatively, he "began harsh management tactics against her/'
The Commission has previously determined that sexual harassment is a form of sexual
discrimination in violation of Title VII, that it is unlawful to retaliate against an individual for
protesting opposing practices made unlawful under Title VII. The Commission has also
previously determined that employers may be subject to vicarious liability for unlawful
harassment by a supervisor. The employer may avoid liability for harassment that does not result
in a tangible employment action only by establishing an affirmative defense that includes two

f) Q 1

necessary elements: (1) The employer exercised reasonable care to prevent and correct promptly
any harassing behavior; andt (2) The employee unreasonably failed to take advantage of anypreventive or corrective opportunity provided by the employer or to avoid harm otherwise.
In this case, examination of the evidence reveals that Charging Party was subjected to sexual
harassment by an individual with supervisory authority over her, and that this individual created a
hostile work environment for her when she objected to his harassment. Since Charging Party
took advantage of corrective opportunities provided by Respondent, Respondent has failed to
establish an affirmative defense.
I therefore find reasonable cause exists to believe that Respondent discriminated against
Charging Party due to her sex (female) by sexually harassing her, and retaliated against her and at
least one other individual by harassing them when they rejected a supervisor's sexual advances,
in violation of Title V1L
The Commission makes no finding regarding any other allegation made in the charge.
This determination docs not conclude the processing of this charge. The Commission will begin
conciliation efforts to resolve all matters where there is reason to believe that violations have
occurred. The confidentiality provisions of Title VII and Commission Regulations apply to
information obtained during conciliation. A Commission representative will contact each party
in the near future to begin conciliation.

On Behalf of the Commission:

jlll 3 0 2304
Date

*

'

Susan L. Grace
Acting District Director

ft Q '">
.

V

.'W

TabC

^^&vBrCmi
RALPH E. CHAMNESS (Bar No. 6511)
LAUREN I. SCHOLNICK (Bar No. 7776)
STRINDBERG SCHOLN1CK & CHAMNESS, LLC
44 Exchange Place, Second Floor
Salt Lake City, Utah 84111
Telephone: 801-359-4169
Attorneys for Plaintiff
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IN THE UNITED STATES DISTRICT COURT p ^
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DISTRICT OF UTAH, CENTRAL DIVISION MARKUSB.

wwy»7 y
MARC1A RICE,

r^:

COMPLAINT
AND JURY DEMAND

Plaintiff,

SALT LAKE COUNTY, a political
subdivision of the State of Utah,
SHERRIE SWENSEN, in her official and
individual capacities, and P. NICK
FLOROS, in his official and individual
capacities

Judge David Sain
DECK TYPE: C i v i l
DATE STAMP: 10/0&2004 9 09:28:45
CASE MJMBER: 2:04CV00932 DS

Defendants.

Plaintiff Marcia Rice ("Ms. Rice"), by and through her undersigned counsel,
hereby submits this Complaint and Jury Demand against Defendants Salt Lake County;
Shcrrie Swcnsen, in her official and/or individual capacities as the Salt Lake County
Clerk ("Ms. Swenscn"); and P. Nick Floros, in his official and/or individual capacity as
Deputy Chief Clerk of the Salt Lake County Clerk's Office ("Mr. Floros").

\

L INTRODUCTION
1.

Defendants unlawfully violated Ms. Rice's constitutional rights under the

Fifth and Fourteenth Amendments to the U.S. Constitution, in violation of the Civil
Rights Act of 1870, 42 U.S.C. § 1983, et seq. by subjecting her to discrimination based
upon her sex. Further, Salt Lake County and Ms. Swensen are liable to Ms. Rice for the
damages caused by their negligent supervision of Mr. Floros. Finally, Defendants are
liable for the intentional and negligent infliction of emotional distress upon Ms. Rice.
II. PARTIES
2.

Ms. Rice is a female, and resides in Salt Lake County, State of Utah. She

is currently an employee of Salt Lake County who is on unpaid leave.
3.

Salt Lake County is a political subdivision of the State of Utah.

4.

Ms. Swensen is the Salt Lake County Clerk.

5.

Mr. Floros is an individual who was formerly employed by Salt Lake

County as the Chief Deputy Clerk.
6.

At all relevant times, Salt Lake County was Ms. Rice's employer.
HI. JURISDICTION AND VENUE

7.

Subject matter jurisdiction is proper in this Court pursuant to 28 U.S.C. §§

1331 and 1343, in that this action arises under federal law, specifically the Civil Rights
Act of 1870, 42 U.S.C. § 1983.
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8.

The employment practices alleged to be unlawful were committed in Salt

Lake County, Utah, which is within the jurisdiction of the United States District Court for
the Central Division of Utah. Thus, venue is proper pursuant to 28 U.S.C. § 1391.
Ms. Rice filed a Charge of Discrimination with the Equal Employment Opportunity
Commission ("EEOC") on March 26, 2004. (A Copy of the Charge is attached as Exhibit
"A"). In that Charge, Ms. Rice alleged that Salt Lake County had discriminated against
her on the basis of her gender. On June 30, 2004, the EEOC issued Ms. Rice a Letter of
Determination finding reasonable cause to believe that Salt Lake County had violated
Title VII by subjecting Ms. Rice to a sexually hostile work environment. (A Copy of the
EEOC's Determination is attached as Exhibit "B"). 1
9.

On July 14, 2004, Ms. Rice served Salt Lake County with a Notice of Claim

pursuant to Utah Code Ann. § 63-30-11. The Notice of Claim outlined a claim for
damages caused by Salt Lake County's negligent hiring, negligent supervision and
negligent infliction of emotional distress. Salt Lake County has not responded to the
Notice of Claim.

!

Ms. Rice has not yet received a Notice of Right to Sue as required by 42 U.S.C. § 2000e5(f)(1). After Ms. Rice receives the Notice of Right to Sue, she will seek to amend this
Complaint to pursue her claims pursuant to Title Vll of the Civil Rights Act of 1964, as
amended. 42 U.S.C. § 2000e etseq.
3

IV. GENERAL ALLEGATIONS
10.

Mr. Floros, acting as the Chief Deputy for Salt Lake County, hired Ms. Rice

as a temporary employee in October 2000.
11.

Ms. Swensen hired Mr. Floros knowing that he had a history of engaging in

harassing behavior towards other Salt Lake County employees. After hiring Mr. Floros,
Ms. Swensen was specifically told in writing that Mr. Floros was "creating a hostile
environment" by "inappropriate touching and invasion of 'personal space'," and
"continual, improper and uncalled for staring and watching employees/' Ms. Swensen
took no action to ensure that Mr. Floros refrained from engaging in such conduct.
Alternatively, any action Ms. Swensen took was ineffective and failed to prevent Mr.
Floros from engaging in the conduct toward Ms. Rice outlined above.
12. Ms. Swensen's and Salt Lake County's failure to take any action to ensure
that Mr. Floros did not engage in harassing conduct after he was hired allowed him to
engage in the harassing conduct outlined below.
13. Ms. Swensen either knew, or should have known, of Mr. Floros'
inappropriate conduct in her office outlined below.
14. Ms. Swensen failed to take any action against Mr. Floros because of his
inappropriate conduct or to prevent it from taking place in the future.
15. Mr. Floros and Ms. Rice had previously been involved in a romantic
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relationship. That relationship had ended more than four years before Ms. Rice began her
employment with the County.
16. Ms. Rice began to work as a temporary employee in the Salt Lake County
Clerk's office, supervising other temporary employees working on absentee votes. Ms.
Rice enjoyed her job and continued to work until the end of November 2000. At that
time, Ms. Rice's temporary employment ended and she left her job at Salt Lake County.
17. In March 2001, Mr. Floros called Ms. Rice and asked that she come back to
work in the Marriage and Passport Division as a merit, or permanent employee. Ms. Rice
met with Mr. Floros that same day, rejected his offer of a merit, or permanent, position,
but agreed to begin work the next day as a temporary employee.
18. In May 2001, Ms. Rice accepted a merit position as the Clerk's
Administrative Coordinator.
19. After Ms. Rice began working at Salt Lake County, Mr. Floros began to
sexually harass Ms. Rice, both at work and while she was at home. Mr. Floros' conduct
included, but was not limited to:
a.

asking Ms. Rice if she missed their former sexual relationship;

b.

telling Ms. Rice that every time she walked into the room that his
"cock got hard;"

c.

telling Ms. Rice that he fantasized about her all the time;
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d.

telling Ms. Rice that he thought about her when he was having sex
with others;

e.

telling Ms. Rice that her job would allow them opportunities to have
sex;

f.

telling Ms. Rice that he had moved her desk closer to her office so he
could "watch her;"

g.

calling Ms. Rice at home, telling her that he was watching the
Playboy channel or a pornographic film and describing what was
happening on film;

h.

asking Ms. Rice to engage in the sexual activity he was describing;

I.

rubbing Ms. Rice's shoulders;

j.

touching Ms. Rice's breasts;

k.

telling Ms. Rice that she had caused him to have an erection;

I.

pointing to his crotch to show Ms. Rice that he had an erection;

m.

asking Ms. Rice to engage in anal sex with him;

n.

telling Ms. Rice that he could see through one of her dresses and that
it was "torturing" him when she stood in the light;

o.

asking Ms. Rice to perform oral sex;

p.

telling Ms. Rice that he knew she missed having sex with him;
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q.

asking Ms. Rice if she missed his "big cock;"

r.

telling Ms. Rice that he knew she "needed" an orgasm and that he
would give her one;

s.

exposing his erect penis to Ms. Rice;

t.

inviting Ms. Rice to engage in group sexual activity;

u.

asking Mr. Rice about her sex life;

v.

giving Ms. Rice a hug while rubbing his erect penis against her;

w.

asking Ms. Rice if it "felt good" when he rubbed himself against her;

x.

asking Ms. Rice if she wanted to feel his penis insider her;

y.

telling Ms. Rice that he could not leave his office after meeting with
her because he had an erection;

z.

telling Ms. Rice that new office space would be great for sexual
encounters;

aa.

asking Ms. Rice if she wanted him to "lick her pussy;"

bb.

asking Ms. Rice to go on a trip with htm to engage in sex;

cc.

telling Ms. Rice that she could come in late to work by telling the
office that she had car problems if she would spend the morning
having sex with him;

dd.

telling Ms. Rice that he knew how her body looked naked and that he
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could picture it perfectly;
ee.

asking Ms. Rice to take her skirt off;

ff.

grabbing Ms. Rice's buttocks;

gg.

commenting on Ms. Rice's body;

hh.

telling Ms. Rice that her "butt" would look better if she gained some
weight;

ii.

asking Ms. Rice if she was wearing underwear;

jj.

telling Ms. Rice "thank you" after he looked up her skirt as she
crossed her legs; and

kk.

making clear to Ms. Rice that he could help her at the County if she
would have a sexual relationship with him.

20.

Ms. Rice repeatedly and adamantly rejected Mr. Floros' advances, made it

clear to him that she would not engage in any such activity with him and that his conduct
and comments were offensive and unwelcome.
21.

When it finally became clear to Mr. Floros that Ms. Rice would not engage

in any sexual activity with him, Mr. Floros began to retaliate against her. Those actions
included, but were not limited to;
a.

giving Ms, Rice a lower employee evaluation than she had earned;

b.

telling Mr. Rice that she was forbidden to go to Salt Lake County's
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Personnel Department to discuss anything which happened in the
Salt Lake County Clerk's Office;
c.

telling Ms. Rice that she was not allowed to take time off which she
had earned;

d.

moving Ms. Rice from a private office;

e.

requiring Ms. Rice to take training for a position as a cashier;

f.

belittling Ms. Rice in front of co-workers;

g.

confronting Ms. Rice after she went to the Personnel Department to
discuss her evaluation;

h.

taking job duties away from Ms. Rice;

I.

refusing to process a raise Ms. Rice had earned; and

j.

requiring Ms. Rice to perform job duties outside of her job
description.

22.

When Ms. Rice realized that Mr. Floros' behavior was continuing, she went

to the Personnel Department.
23.

In response to Ms. Rice's complaint about Mr. Floros' behavior, Salt Lake

County hired two Salt Lake City employment lawyers to investigate her complaint. After
over one hundred (100) hours of investigation, the two lawyers determined that Mr.
Floros engaged in unwelcome sexual conduct and advances toward Ms. Rice and
9

punished her for not reciprocating. The two lawyers noted that Mr. Floros' actions should
have led to the immediate termination of his employment and that he should have been
considered ineligible for future employment with the county.
24.

Instead of terminating Mr. Floros, Salt Lake County allowed him to retire

from his position.
25.

In spite of Mr. Floros' constant harassment and intimidation, Ms. Rice

satisfactorily performed her job duties at the Salt Lake County Clerk's Office.
26.

Ms. Rice has suffered severe emotional distress caused by the conduct

outlined above. She has also suffered physically.
27.

After Salt Lake County determined that Mr. Floros had engaged in the

conduct outlined above, Ms. Rice applied for another position at the County. She was
encouraged to do so by the County. When Ms. Rice was hired, she was told she would be
performing certain duties which matched her skills and interest. Unfortunately, her actual
job duties were different from the ones she had been promised. In her new position, Ms.
Rice is performing clerical duties which do not utilize her skills and which are of little
interest to her. Because of the emotional and physical damage which Mr. Floros' conduct
has caused, Ms. Rice has been unable to perform her duties at the County and is currently
on unpaid leave.
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V. CLAIMS FOR RELIEF
First Claim for Relief Against all Defendants
(Sex Discrimination in Violation of Equal Protection Clause of the U.S. Constitution)
28. Ms. Rice incorporates paragraphs 1 through 27 of this Complaint by this
reference.
29. Defendants acted under color of state law when committing the acts
outlined above.
30. Ms. Rice is a female, and is therefore a member of a protected class under
the Equal Protection Clause of the United States Constitution, Amendment XIV, which is
applied to the states through the Fifth Amendment's Due Process Clause.
31. As outlined above, Defendants purposefully and intentionally discriminated
against Ms. Rice based upon her gender, in violation of the Equal Protection Clause, by
engaging in, or allowing, the sexual harassment outlined above.
32. Defendants' conduct violated clearly established constitutional rights of
equal protection of which a reasonable person would have known.
33. Mr. Floros used his position to hire Ms. Rice, to place her in a position
where he was allowed to sexually harass her and used his position to ensure that Ms. Rice
did not have an effective way of complaining about his harassing behavior.
34. Mr. Floros was the official with final policy making authority over Ms.
Rice's employment.
11

35.

Salt Lake County ratified the actions by Mr. Floros by failing to take action

to ensure that the conduct did not occur.
36. Ms. Swensen ratified the actions by Mr. Floros by failing to take action to
ensure that the conduct did not occur.
37. The discriminatory actions taken by an official, Mr. Floros, with final policy
making authority and/or by Salt Lake County's ratification of Mr. Floros' actions and/or
by Ms. Swensen's ratification of Mr. Floros' actions violated Ms. Rice's rights pursuant
to the Equal Protection Clause of the United States Constitution.
38.

As a result of the Defendants' actions, Ms. Rice has suffered, and will

continue to suffer, both economic and non-economic loss, including, but not limited to:
loss of wages and benefits, future pecuniary losses, emotional distress, and other
compensatory damages.
39. Any actions or omissions of Defendants set forth above were done
maliciously and/or in reckless disregard of Ms. Rice's federally protected rights and Ms.
Rice is therefore entitled to punitive damages.
40.

Ms. Rice is also entitled, under 42 U.S.C. § 1988, to recover attorney fees

and costs incurred in pursuing her claims.
Second Claim for Relief Against Salt Lake County and Ms. Swensen
(Negligent Supervision)
41.

Ms. Rice incorporates paragraphs 1 through 40 of this Complaint by this
12

reference.
42.

Salt Lake County and Ms. Swensen owed Ms. Rice a duty to ensure that her

work environment was free of sexually inappropriate behavior.
43.

Despite knowing that Mr. Floros had a history of engaging in sexually

harassing behavior with Salt Lake County employees, Salt Lake County and Ms. Swensen
failed to prevent Mr. Floros from engaging in the behavior outlined above.
44.

Due to his position, Mr. Floros was Salt Lake County's agent.

45.

Ms. Rice was damaged by Mr. Floros' behavior.

46.

By failing to prevent Mr. Floros from engaging in the behavior outlined

above, Salt Lake County and Ms. Swensen are liable for the damages suffered by Ms.
Rice.
47.

Ms. Rice is entitled to recover all damages caused by Salt Lake County's

and Ms. Swensen's negligent supervision of Mr. Floros.
Third Claim for Relief Against Defendants
(Intentional Infliction of Emotional Distress)
48.

Ms. Rice incorporates paragraphs 1 through 47 of this Complaint by this

reference.
49.

Mr. Floros intentionally engaged in the conduct outlined above towards Ms.

Rice with the purpose of inflicting emotional distress upon Ms. Rice.
50.

Mr. Floros intentionally engaged in a course of conduct towards Ms. Rice
13
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when any reasonable person would have known that such conduct would cause Ms. Rice
to suffer emotional distress.
51.

Mr. Floras' conduct towards Ms. Rice was outrageous, intolerable and

offends the generally accepted standards of decency and morality.
52.

Mr. Floros was acting as Salt Lake County's agent when he engaged in the

conduct outlined above.
53.

As a result of Defendants' actions Ms. Rice has been damaged, including

emotional distress, psychological injury and financial damages. Ms. Rice is entitled to
recover all damages caused by Defendants' actions.
54.

Ms. Rice is entitled to recover punitive damages in an amount sufficient to

deter such conduct in the future.
Fourth Claim for Relief Against Defendants
(Negligent Infliction of Emotional Distress)
55.

Ms. Rice incorporates paragraphs 1 through 54 of this Complaint by this

reference.
56.

As Ms. Rice's employer/supervisors, Defendants owed Ms. Rice a duty of

care not to cause injury and/or emotional distress.
57.

Defendants breached that duty by engaging in, or allowing, the behavior

outlined above to occur and continue despite Ms. Rice's repeated protests that such
conduct was unwelcome.
14

58.

Any reasonable person would have known that the conduct was likely to

cause Ms. Rice to suffer emotional distress.
59.

Mr. Floras' conduct towards Ms. Rice was outrageous and offends the

generally accepted standards of decency and morality.
60.

As a result of Defendants' negligent conduct, Ms. Rice has been damaged,

including emotional distress, psychological injury and financial damages. Ms. Rice is
entitled to recover all damages caused by Defendants' actions.
61.

Ms. Rice is entitled to an award of punitive damages sufficient to deter

Defendants from engaging in such conduct in the future.
Request for Jury Trial
62.

Ms. Rice requests that her claims be tried to a jury of her peers.
VI. PRAYER FOR RELIEF

WHEREFORE, Ms. Rice respectfully requests that the Court enter judgment in
her favor and against Defendants, and award the following:
a.

Back pay, in amounts to be determined at trial;

b.

Emotional distress and punitive damages;

c.

Compensatory and consequential damages;

d.

Front pay, in lieu of reinstatement;

e.

Injunctive and/or declaratory relief requiring Salt Lake County to take
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appropriate actions to ensure that its female employees are able to work in
an environment free of sexual harassment;
f.

Pre-judgment and post-judgment interest at the highest lawful rate;

g.

Attorneys' fees and costs of this action, including expert witness fees, as
appropriate;

h.

Injunctive relief restraining Defendants from engaging in further
discriminatory conduct; and,

i.

Any such further relief as the Court deems just and equitable.

Dated this

day of October, 2004.
STRINDBERG SCHOLNICK & CHAMNESS, LLC

Ralph E. Chamness
Lauren 1. Scholnick
Attorneys for Plaintiff
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EXHIBIT "A"

CX
•ill

EEOC Fctm 5 (5/01)

CHARGE OF DISCRIMINATION

Charge Presented To:

•

This form is affected by the Privacy Act of 1974 See enclosed Privacy Act
Sta!emen! and other information before completing this form.

Agency(ies) Charge No(s)

^EPA

I5^l EEOC
Utah Antidiscrimination and Labor Division

and E E O C

State or local Agency, if any
Jame (IndicateMr., Ms.. Mrs)

Hcrr.e Phone No. (Ind Area Cede)

Date of Birth

(801) 583-2121

9-19-48

Ws. Marcia Rice
City, State and ZIP Code

>treet Address

Salt Lake City, Utah 84105

I605 East 900 South

lamed is the Employer, Labor Organization, Employment Agency. Apprenticeship Committee, or State or Local Government Agency That I Believe
)iscriminated Against Me or Others. (If more than two, list under PARTICULARS below.)
No Employees, Members

Phone No. (Include Area Cede)

500+

>alt Lake County
treet Address

(801) 468-2607

City. State and ZIP Code

>alt Lake County Government Center, 2001 South State Street, Salt Lake City, Utah 84190-1051
No. Emp.'oyees. Merr.bers

(My. State and HP Code

!'ee! Address

DATE{S) DISCRIMINATION TOOK PLACE
Earnest
Latest

ISCRJMiNATlON BASED ON (Check appropriate box(e$).)
\

[ RACE
|

x

Phone No (Include Area Cede)

| ~ ] COLOR

[ RETALIATION

[ ^ ~ ] SEX
j ^ j AGE

|

|

•

[ RELIGION

| DISABILITY

j

NATIONAL ORIGIN

September
2000

| OTHER (Specify fro/ow.)

•

HE PARTICULARS ARE (// additional paper is needed, attach extra sheet(s)):

Ongoing

CONTINU'NG ACTION

Dver a two and a half year period, I was subjected to repeated verbal and physical sexual harassment by
^ick Floros, the Chief Deputy Clerk of Salt Lake County. The harassment consisted of repeated
equests for sex, repeated episodes of Mr. Floros exposing his erect penis to me, repeated comments
concerning Mr. Floros' desire to have sex with me, repeated calls to me at home describing Mr. Floros'
vatching pornographic movies, Mr. Floros repeatedly touching my breasts, Mr. Floros suggesting that I
engage in anal sex with him, Mr. Floros offering to perform oral sex on me, and Mr. Floros requesting
hat I perform oral sex on him. The County knew that Mr, Floros had a history of harassing women, but
ook no action to ensure that his harassing behavior stopped. After repeatedly rebuffing Mr. Floros'
idvances and making him aware that I found his offensive conduct unwelcome, Mr. Floros ensured that
was not given a raise. I also believe that Mr. Floros retaliated against me by reducing my job duties
ind then threatening to reduce the status of my job. I believe that I have been discriminated against and
hat this sexually harassing behavior and retaliation violates Title Vil of the Civil Rights Act of 1964, as
mended, 42 U.S.C. 2000e et seq.

NOTARY PJCLiC
GLPwMDINt L RICE
•M Exchange Ploci? 2nd i I
Salt Lake City, UT E-',i »1
COMMISSION EXPIRES
r
f»«r-.--,.u-.- •> 2')0 :

ant this charge filed with both the EEOC and the Stare or IboaJ&gency, if
/. I will advise the agencies if I change my address dr phone number and I
cooperate fully with them in the processing of my charge in accordance
h their procedures.
?clare under penalty of perjury that the above is true and correct.

ILM&di A1 „AAif<£k<
/f Tlii
Charging Party Signature
l~>s,t»
Dete

^-"

Charninn

Parf<j

Sinnafurt*

|#Q?ARYjr;)W?cn necessary for State andLoCBl'Agency Requirements

' ^J£-r~y£CiL'^^LJ 'zC/Vs't?
1

"'

*

'

" ' "

"'

' —'"

•'• ' ' '

*•• *•••

"!• "

• •» *

'

—r

*

I swear or affirm that I have read the above charge and that it is true to
the best of my knowledge, information and belief.
SIGNATURE
\jnr\ i u n c OF
u r COMPLAINANT^

JMurcUL ft* /?'£*-

SUBSCRIBEE AND SWORN TO BEFORE ME THIS DATE
(month, day, year)
JBSCRIBEDANO

EXHIBIT "B

U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Phoeil IX District Office

3300 N. Centra! Avenue, Suite 690
Phoeni.\,AZ 85012-2504
(602) 640-5000
TTY (602) 640-5072
FAX (602) 640-5071

Charge No. 350-2004-02853
Marcia Rice
1605 East 900 South
Salt Lake City, Utah 84105

Charging Party

Salt Lake County
Salt Lake County Government Center
2001 South State Street
Salt Lake City, Utah 84190

Respondent

D E T E R M I N A T I O N
I issue the following determination on the merits of this charge.
Respondent is an employer within the meaning of Title VII of the Civil Rights Act of 1964, as
amended ("Title VH"), 42 U.S.C. § 2000c, et seq. Timeliness and all other requirements for
coverage have been met.
Charging Party alleges that she was sexually harassed by the Chief Deputy Clerk, and that in
retaliation for repeatedly rebuffing his sexual advances, the Chief Deputy Clerk created a hostile
work environment for Charging Party, ensured that she was not given a raise, reduced her job
duties and threatened to reduce the status of her position.
Respondent acknowledges that Charging Party's allegations of sexual harassment "more than
likely occurred," but maintains that the County "took prompt, effective action when a complaint
was made to prevent and permanently end harassment to Ms. Rice." Respondent also maintains
that any incidents of retaliation occurred prior to her complaint to the County, and that once she
made a complaint, all harassment and intimidation ceased.
Respondent states that during its investigation of Charging Party's allegations, information was
revealed that in 1987, the same individual accused of sexual harassment and retaliation in this
case had a relationship with another female subordinate employee, and that after the relationship
ended negatively, he "began harsh management tactics against her."
The Commission has previously determined that sexual harassment is a form of sexual
discrimination in violation of Title VH, that it is unlawful to retaliate against an individual for
protesting opposing practices made unlawful under Title VII. The Commission has also
previously determined that employers may be subject to vicarious liability for unlawful
harassment by a supervisor. The employer may avoid liability for harassment that does not result
in a tangible employment action only by establishing an affirmative defense that includes two

necessary elements: (1) The employer exercised reasonable care to prevent and correct promptly
any harassing behavior; and, (2) The employee unreasonably failed to take advantage of.any
preventive or corrective opportunity provided by the employer or to avoid harm otherwise.
In this case, examination of the evidence reveals that Charging Party was subjected to sexual
harassment by an individual with supervisory authority over her, and that this individual created a
hostile work environment for her when she objected to his harassment. Since Charging Party
took advantage of corrective opportunities provided by Respondent, Respondent has failed to
establish an affirmative defense.
I therefore find reasonable cause exists to believe that Respondent discriminated against
Charging Party due to her sex (female) by sexually harassing her, and retaliated against her and at
least one other individual by harassing them when they rejected a supervisor's sexual advances,
in violation of Title V1L
The Commission makes no finding regarding any other allegation made in the charge.
This determination does not conclude the processing of this charge. The Commission will begin
conciliation efforts to resolve all matters where there is reason to believe that violations have
occurred. The confidentiality provisions of Title VII and Commission Regulations apply to
information obtained during conciliation. A Commission representative will contact each party
in the near future to begin conciliation.
On Behalf of the Commission:

J&t##?l4*
jlll 3 I) 2004
Date

*
Susan L. Grace
Acting District Director
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
DESERET NEWS PUBLISHING CORP.
Petitioner,
vs.

:

MEMORANDUM DECISION

:

CASE NO. 050900725

SALT LAKE COUNTY

:

Respondent.

:

Before the Court is petitioner's Motion for Summary Judgment
and respondent's Motion for Partial Summary Judgment.
is represented

by

counsel, Jeffrey J. Hunt.

represented by counsel, Valerie M. Wilde.

Petitioner

Respondent

is

Having considered the

case file, the motion and the memoranda submitted by the parties,
the arguments made in open court and in camera,

the Court enters

the following decision:
In November 2003, a Salt Lake County employee complained to
county officials that she was being sexually harassed by a highranking county official working in the Salt Lake County Recorder's
office.

In February 2004 an investigation

conducted

by an

independent panel concluded that the alleged conduct had, more
likely

than not, occurred.

On January

31, 2 004, prior to

conclusion of the investigation, the county official retired. The
investigative report generated by the independent panel was closely

C*1
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guarded, while the summary of its findings was published in the
form of a letter to the victim by the supervising attorney John
Soltis (the "Soltis letter")/ head of the civil division in the
District Attorney's office.

After receipt of the Soltis letter,

the victim of the harassment filed actions before the EEOC and
later the Federal District Court. Detailed sensitive information,
including the substance of the allegations regarding the severity
of the harassment was made public during the course of these
actions.
In mid-September 2 004, the Deseret News began its requests for
the investigative report. On September 24, 2004, the News' request
for records was denied by the County, based upon the County's
classification of the records as either private or protected.
Deseret

News

filed

this

action

contesting

the

County's

determination.
ANALYSIS
PROCEDURE
Utah Code Ann. § 63-2-404 requires that a court presented with
a properly-filed petition for judicial review of the records
committee's determination that the record requested is not public,
"determine all questions of fact and law without a jury."
Code Ann. §63-2-404 (7) (b) .

Utah

The statute also states that the

proceedings in the court are "governed by the Utah Rules of Civil
Procedure"

(§

63-2-404(5)),

and

that

"the

court

may,

upon
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consideration and weighing of the various interests and public
policies

pertinent

nondisclosure,

to

order

the

the

classification

disclosure

of

and

disclosure

information

or

properly

classified as private, controlled, or protected if the interest
favoring access outweighs the interest favoring restriction of
access." § 63-2-404(8).

These provisions suggest that there is a

two-tiered analysis which must be utilized.

First, the Court

determines whether the record is properly classified.

Second,

assuming the record is properly classified, the Court may determine
whether

the

interests

favor

disclosure

notwithstanding

the

classification of the documents as being private, controlled, or
protected.

Any such release may be restricted by the Court.

In this case, the petitioner has urged that because the core
facts upon which the case is based are undisputed, both the
determination of the propriety of the County's classification of
records and, if necessary, the weighing of the factors for and
against disclosure may be made on summary judgment. The County, on
the other hand, contends that once consideration reaches the second
level of analysis, there are material issues of fact which preclude
summary judgment.

The Court agrees with the position taken by the

County in both respects.
PROPRIETY OF THE CLASSIFICATION OF THE INVESTIGATIVE REPORT.
The policies promulgated by the County under authority granted
it by Utah Code Ann. § 63-2-701 in large part mirror those provided
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in the Government Records Access Management Act ("GRAMA")are

some

differences,

including

in

particular

a

There

provision

classifying reports prepared by the County in investigating sexual
harassment claims as "protected."

Salt Lake County Policy 5730,

Section 4.3.1 was cited both in the Soltis letter dated February
11, 2004 and the GRAMA request denial on September 24, 2004.
Because regulations that the County establishes must be consistent
with parts one and three of GRAMA, to avoid any question of whether
the County's designation of the report as protected would be
considered proper, the Court turns to the broader and more general
GRAMA provisions.
Under GRAMA, all government records are "public unless
otherwise expressly provided by statute." Utah Code Ann. § 63-2201(2).

GRAMA defines three other classifications for a record,

"private," "controlled," or "protected."

In its letter denying

petitioner's GRAMA request, the County stated that the report is
classified as private pursuant to-Utah Code Ann. § 63-2-302(2) (d),
or protected pursuant to § 63-2-304(9) and (17).
Designation of the Report as Private
Subsection 302(2)(d) excepts from GRAMA's public presumption
"other records containing data on individuals the disclosure of
which constitutes a clearly unwarranted

invasion of personal

privacy [.]" It is clear that the time frame for the "proper
designation" of the record is material to whether the record
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In this case, however, it is

unclear from the record if the County took any of the steps
available to it under 63-2-306®) to designate the record as private
prior to the petitioner's request for the record.

While waiting

until the record was requested is within the County's right under
GRAMA, exercise of that discretion cannot come without its natural
consequence that some of the information for which protection is
sought may no longer merit the privacy designation it once merited.
Because of the nature of a privacy designation, the Court holds
that in this case it must consider the state of the facts at the
time the GRAMA request was received rather than when the record was
created.
In

light

of

the

allegations

contained

in

her

federal

complaint, at the time the investigative report was requested it
cannot

be

reasonably

contended

that

as

to

the victim,

the

disclosure would have constituted ua clearly unwarranted invasion
of personal privacy" meriting a ''private" classification. However,
the investigative report was not safeguarded only to protect the
interests of the victim, but also to guard information regarding
the alleged perpetrator and other persons participating in the
investigation.

At all times relevant, the information regarding

the perpetrator was in the public domain only in the form of
summary (the Soltis letter) or allegation (the federal and EEOC
complaints).

While the Soltis letter in short represents that
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harassment more likely than not occurred, this is clearly not
coextensive with the allegations contained in the federal and EEOC
complaints. Reason dictates that there exists within the contents
of the full investigative report more express information regarding
the alleged perpetrator than exists in the Soltis letter, and more
even-handed findings than can be found in the allegations contained
in the federal or EEOC complaints. This is information, unique to
the investigative report, the disclosure of which would constitute
a

clearly

unwarranted

personal privacy.

invasion

of

the

alleged

perpetrator's

Accordingly, the Court finds that the County's

designation of the report as private is proper.
Designation of the Report as Protected
Subsection 304(9) contains five types of records (three of
which are potentially pertinent here) which are properly designated
as "protected."

In the language of the statute, this subsection

applies to:
Records created or maintained for civil, criminal, or
administrative enforcement purposes
, or for
discipline . . . purposes, if release of the records:
(a) reasonably could be expected to interfere with
investigations undertaken for enforcement, discipline,
licensing, certification, or registration purposes;
(b) reasonably could be expected to interfere with
audits, disciplinary, or enforcement proceedings;
®) would create a danger of depriving a person of a
right to a fair trial or impartial hearing[.]
Where, as in this case, the person who was the subject of the
investigation retired prior to any disciplinary action being taken
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against him, it is difficult to support an argument that the
release of the record could be expected to interfere with the
enforcement or discipline aspects of the matter at hand. However,
the language of the statute does not limit consideration to only
those cases which were the subject of the report.

One reasonable

construction of the statute is that it is intended to protect
records, the release of which could reasonably be expected to
interfere with any investigation or any disciplinary or enforcement
proceedings. By the breadth of this statutory language, it appears
that the legislature intended to include within the scope of
protection

documents

which

are

generated

as

a

part

of

an

investigation into such matters as workplace harassment, not solely
for the protection of the integrity of the investigation at hand,
but

also for the protection of the process being employed.

Dissemination of a sexual harassment investigative report in its
entirety, irrespective of the passage of time, and the change of
circumstances can reasonably be expected to damage the process of
investigation of such allegations because it sends the clear
message to the public at large that someday, regardless of how
private and personal you may consider the matter, whatever you
disclose to the investigator will be aired for the entire community
to see. Public disclosure, if it is considered the general rule—as
would be the case should this Court find that the investigative
report is a public document-can be reasonably expected to impair

^

cAu
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investigations because it has a chilling effect upon witnesses' and
victims' participation in sexual harassment investigations.
It is important to recognize that justification for the
restriction of access to this category of documents is not because
of the privacy interests (restricted under subsection 302 and which
usually have a limited shelf-life—with some instances much shorter
than others) .

Rather, they are restricted in order to protect

interests enumerated under subsection 304. The focus of subsection
3 04(9) is on the procedures.
In this sense, as counsel for the County argued, the Court is
not merely deciding whether this document should be made public;
rather, in the public's eyes, the decision of the Court carries an
implication that there is a chance that all such investigative
reports could be made public as well, depending upon how badly the
information is wanted.

This is the damage to the procedure that

subsection 304(9) was designed to prevent.

Accordingly, the

County's designation of the Report as protected is proper.
Weighing of the interests
While the facts regarding the investigative report and its
designation

are undisputed,

the balancing

of

those factors,

including the weight that is to be given to each, is a factual
consideration.

In short, the factual question is whether the

petitioner has a genuine interest in the dissemination of the
investigative report which outweighs the considerations supporting
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the County's designation of the report as private and protected.
This balancing of interests requires trial.
CONCLUSION
There exist no issues of material fact regarding the propriety
of the County's designation of the investigative report as private
or protected. GRAMA does not require that the report be designated
as public.

However, because material issues of fact exist as to

whether the petitioners have a genuine interest in the disclosure
of the report, trial is required. Accordingly, respondent's Motion
for Partial Summary Judgment is hereby GRANTED.

Petitioner's

Motion for Summary Judgment is denied. This constitutes the final
order of the Court on the matters referenced herein.
order is required.
DATED this

5

day of April, 2Q06.

No further
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63-2-102. Legislative intent.
(1) In enacting this act, the Legislature recognizes two constitutional rights:
(a) the public's right of access to information concerning the conduct of
the public's business; and
(b) the right of privacy in relation to personal data gathered by
governmental entities,
(2) The Legislature also recognizes a public policy interest in allowing a
government to restrict access to certain records, as specified in this chapter, for
the public good.
(3) It is the intent of the Legislature to:
(a) promote the public's right of easy and reasonable access to unrestricted public records;
(b) specify those conditions under which the public interest in allowing
restrictions on access to records may outweigh the public's interest in
access;
(c) prevent abuse of confidentiality by governmental entities by permitting confidential treatment of records only as provided in this chapter;
(d) provide guidelines for both disclosure and restrictions on access to
government records, which are based on the equitable weighing of the
pertinent interests and which are consistent with nationwide standards of
information practices;
(e) favor public access when, in the application of this act, countervailing interests are of equal weight; and
(f) establish fair and reasonable records management practices.
History: C. 1953, 63-2-102, enacted by L.
1991, ch. 259, § 9; 1992, ch. 280, § 14.
Meaning of "this act." — The phrase "this

63-2-103.

act" means Laws 1991, ch. 259, which revised
this chapter; see "Revision of Chapter" note
under the chapter heading.

Definitions.

As used in this chapter:
(1) "Audit" means:
(a) a systematic examination of financial, management, program,
and related records for the purpose of determining the fair presentation of financial statements, adequacy of internal controls, or compliance with laws and regulations; or
(b) a systematic examination of program procedures and
operations for the purpose of determining their effectiveness, economy, efficiency, and compliance with statutes and regulations,
(2) "Chronological logs" mean the regular and customary summary
records of law enforcement agencies and other public safety agencies that
show the time and general nature of police, fire, and paramedic calls made
to the agency and any arrests or jail bookings made by the agency.
(3) "Classification," "classify," and their derivative forms mean determining whether a record series, record, or information within a record is
public, private, controlled, protected, or exempt from disclosure under
Subsection 63-2-201(3)(b).
(4) (a) "Computer program" means a series of instructions or
statements that permit the functioning of a computer system in a
manner designed to provide storage, retrieval, and manipulation of
data from the computer system, and any associated documentation
7
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and source material that explain how to operate the computer
program.
(b) "Computer program" does not mean:
(i) the original data, including numbers, text, voice, graphics,
and images;
(ii) analysis, compilation, and other manipulated forms of the
original data produced by use of the program; or
(iii) the mathematical or statistical formulas (excluding the
underlying mathematical algorithms contained in the program)
that would be used if the manipulated forms of the original data
were to be produced manually,
i (a) "Contractor" means:
(i) any person who contracts with a governmental entity to
provide goods or services directly to a governmental entity; or
(ii) any private, nonprofit organization that receives funds
from a governmental entity,
(b) "Contractor" does not mean a private provider.
"Controlled record" means a record containing data on individuals
is controlled as provided by Section 63-2-303.
"Designation," "designate," and their derivative forms mean indicatbased on a governmental entity's familiarity with a record series or
I on a governmental entity's review of a reasonable sample of a record
s, the primary classification that a majority of records in a record
s would be given if classified and the classification that other records
ally present in the record series would be given if classified.
"Explosive" means a chemical compound, device, or mixture:
(a) commonly used or intended for the purpose of producing an
sxplosion; and
(b) that contains oxidizing or combustive units or other ingredients
n proportions, quantities, or packing so that:
(i) an ignition by fire, friction, concussion, percussion, or detonator of any part of the compound or mixture may cause a sudden
generation of highly heated gases; and
(ii) the resultant gaseous pressures are capable of:
(A) producing destructive effects on contiguous objects; or
(B) causing death or serious bodily injury.
"Government audit agency" means any governmental entity that
Lets audits.
) (a) "Governmental entity" means:
(i) executive department agencies of the state, the offices of the
governor, lieutenant governor, state auditor, attorney general,
and state treasurer, the Board of Pardons and Parole, the Board
of Examiners, the National Guard, the Career Service Review
Board, the State Board of Education, the State Board of Regents,
and the State Archives;
(ii) the Office of the Legislative Auditor General, Office of the
Legislative Fiscal Analyst, Office of Legislative Research and
General Counsel, the Legislature, and legislative committees,
except any political party, group, caucus, or rules or sifting
committee of the Legislature;
(iii) courts, the Judicial Council, the Office of the Court Administrator, and similar administrative units in the judicial branch;
8
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(iv) any state-funded institution of higher education or public
education; or
(v) any political subdivision of the state, but, if a political
subdivision has adopted an ordinance or a policy relating to
information practices pursuant to Section 63-2-701, this chapter
shall apply to the political subdivision to the extent specified in
Section 63-2-701 or as specified in any other section of this
chapter that specifically refers to political subdivisions.
(b) "Governmental entity" also means every office, agency, board,
bureau, committee, department, advisory board, or commission of the
entities listed in Subsection (10)(a) that is funded or established by
the government to carry out the public's business.
(11) "Gross compensation" means every form of remuneration payable
for a given period to an individual for services provided including salaries,
commissions, vacation pay, severance pay, bonuses, and any board, rent,
housing, lodging, payments in kind, and any similar benefit received from
the individual's employer.
(12) "Individual" means a human being,
(13) (a) "Initial contact report" means an initial written or recorded
report, however titled, prepared by peace officers engaged in public
patrol or response duties describing official actions initially taken in
response to either a public complaint about or the discovery of an
apparent violation of law, which report may describe:
(i) the date, time, location, and nature of the complaint, the
incident, or offense;
(ii) names of victims;
(iii) the nature or general scope of the agency's initial actions
taken in response to the incident;
(iv) the general nature of any injuries or estimate of damages
sustained in the incident;
(v) the name, address, and other identifying information about
any person arrested or charged in connection with the incident; or
(vi) the identity of the public safety personnel, except undercover personnel, or prosecuting attorney involved in responding
to the initial incident,
(b) Initial contact reports do not include follow-up or investigative
reports prepared after the initial contact report. However, if the
information specified in Subsection (13)(a) appears in follow-up or
investigative reports, it may only be treated confidentially if it is
private, controlled, protected, or exempt from disclosure under Subsection 63-2-201(3)(b).
(14) "Person" means any individual, nonprofit or profit corporation,
partnership, sole proprietorship, or other type of business organization.
(15) "Private provider" means any person who contracts with a governmental entity to provide services directly to the public.
(16) "Private record" means a record containing data on individuals
that is private as provided by Section 63-2-302.
(17) "Protected record" means a record that is classified protected as
provided by Section 63-2-304.
(18) "Public record" means a record that is not private, controlled, or
protected and that is not exempt from disclosure as provided in Subsection
63-2-201(3)(b).
9
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L9) (a) "Record" means all books, letters, documents, papers, maps,
plans, photographs, films, cards, tapes, recordings, electronic data, or
other documentary materials regardless of physical form or
characteristics:
(i) which are prepared, owned, received, or retained by a
governmental entity or political subdivision; and
(ii) where all of the information in the original is reproducible
by photocopy or other mechanical or electronic means.
(b) "Record" does not mean:
(i) temporary drafts or similar materials prepared for the
originator's personal use or prepared by the originator for the
personal use of an individual for whom he is working;
(ii) materials that are legally owned by an individual in his
private capacity;
(iii) materials to which access is limited by the laws of copyright or patent unless the copyright or patent is owned by a
governmental entity or political subdivision;
(iv) proprietary software;
(v) junk mail or commercial publications received by a governmental entity or an official or employee of a governmental entity;
(vi) books and other materials that are cataloged, indexed, or
inventoried and contained in the collections of libraries open to
the public, regardless of physical form or characteristics of the
material;
(vii) daily calendars and other personal notes prepared by the
originator for the originator's personal use or for the personal use
of an individual for whom he is working;
(viii) computer programs as defined in Subsection (4) that are
developed or purchased by or for any governmental entity for its
own use; or
(ix) notes or internal memoranda prepared as part of the
deliberative process by a member of the judiciary, an administrative law judge, a member of the Board of Pardons and Parole, or
a member of any other body charged by law with performing a
quasi-judicial function,
)) "Record series" means a group of records that may be treated as a
for purposes of designation, description, management, or disposition.
I) "Records committee" means the State Records Committee created
sction 63-2-501.
0 "Records officer" means the individual appointed by the chief
nistrative officer of each governmental entity, or the political subdin to work with state archives in the care, maintenance, scheduling,
nation, classification, disposal, and preservation of records.
:) "Schedule," "scheduling," and their derivative forms mean the
>ss of specifying the length of time each record series should be
tied by a governmental entity for administrative, legal, fiscal, or
rical purposes and when each record series should be transferred to
tate archives or destroyed.
) "State archives" means the Division of Archives and Records
ce created in Section 63-2-901,
) "State archivist" means the director of the state archives.
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(26) "Summary data" means statistical records and compilations that
contain data derived from private, controlled, or protected information but
that do not disclose private, controlled, or protected information.
History; C. 1953, 63-2-103, enacted by L.
1991, ch. 259, § 10; 1992, ch. 280, § 15; 1994,
ch. 13, § 4; 2002, ch. 78, § 1.
Amendment
Notes. — The
2002

amendment, effective May 6, 2002, added Subsection (8) and redesignated subsections accordingly.

NOTES TO DECISIONS
School records.

ANALYSIS

Governmental entity.
Public records.
Registers under merit system.
Salaries of college employees.
School records.
—School board minutes.
—Survey questionnaire and responses.
Governmental entity.
Former Chapter 2 and the Public and Private
Writings Act (§ 78-26-1 et seq.) did not apply to
the Utah State Bar because it is not a "state
agency" or "public office" within the meaning of
those provisions. Barnard v. Utah State Bar,
804 P.2d 526 (Utah 1991).
Public records.
Settlement agreements involving public entities are public documents. Society of Professional Journalists v. Briggs, 675 F. Supp. 1308
(D. Utah 1987).
Registers under merit system.
"Eligible register" and "promotional register"
provided for under Deputy Sheriffs Merit System Act, § 17-30-1 et seq,, are public records
subject to public inspection. Deputy Sheriffs
Mut. Aid Ass'n v. Salt Lake County Deputy
Sheriffs Merit Sys. Comm., 24 Utah 2d 110, 466
P.2d 836 (1970).
Salaries of college employees.
The right of the public to know the salaries
paid to college employees outweighs the right of
privacy of the employees or of the institution to
carry on its operations in secret. Redding v.
Brady, 606 P.2d 1193 (Utah 1980).

—School board minutes.
Notes taken at the meetings of a local board
of education, which were later transcribed,
approved, and placed in the journal, were not
classifiable as a public writing, whereas the
transcribed minutes, in final form, but awaiting
only approval and placement in the journal,
were a public writing. Conover v. Board of
Educ, 1 Utah 2d 375, 267 P.2d 768 (1954).
When a clerk's untranscribed notes are not a
public writing but his transcribed minutes are
such a public writing, the minutes should be
available to the public within a reasonable
time. While "reasonable time" might vary, it
would necessarily be before any important
action was to take place. Conover v. Board of
Educ, 1 Utah 2d 375, 267 P.2d 768 (1954),
—Survey questionnaire and responses.
School board's survey questionnaire concerning religious and racial discrimination at school
and student responses thereto were "public
records" and would be subject to inspection by
an interested citizen unless they were confidential or of such a nature that it would be in
public interest to prevent disclosure; in an
action to compel disclosure, district court
should have held an in camera inspection of the
questionnaire and permitted disclosure unless
it specifically found, on basis of its inspection,
that it would be impossible to edit the questionnaire responses to preserve confidentiality
and/or that release of documents in whole or in
part would be clearly contrary to public interest. KUTV, Inc. v. Utah State Bd. of Educ, 689
P.2d 1357 (Utah 1984).

COLLATERAL REFERENCES
Utah Law Review. — Note, Society of Professional Journalists v. Briggs; Toward a Defer-

ential Balancing Test for the Right of Access,
1989 Utah L. Rev. 787.

63-2-104. Administrative Procedures Act not applicable.
Title 63, Chapter 46b, Administrative Procedures Act, does not apply to this
chapter except as provided in Section 63-2-603.
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C. 1953, 63-2-104, enacted by L.
59, § 11; 1992, ch. 280, § 16.

5. Confidentiality agreements,
yernmental entity or political subdivision receives a request for a
at is subject to a confidentiality agreement executed before April 1,
law in effect at the time the agreement was executed, including late
iterpretations of the law, shall govern access to the record, unless all
the confidentiality agreement agree in writing to be governed by the
3 of this chapter.
C. 1953, 63-2-105, enacted by L.
BO, § 17.

6. Records of security measures.
cords of a governmental entity or political subdivision regarding
neasures designed for the protection of persons or property, public or
ire not subject to this chapter. These records include:
security plans;
security codes and combinations, and passwords;
passes and keys;
security procedures; and
building and public works designs, to the extent that the records or
mation relate to the ongoing security measures of a public entity.
C. 1953, 63-2-106, enacted by L.
66, § 1.
3 Dates. — Laws 2002, ch. 166

became effective on May 6, 2002, pursuant to
Utah Const., Art. VI, Sec. 25.

COLLATERAL REFERENCES
iw Review. — Recent Legislative
its in Utah Law — Anti-Terrorism
ts, 2003 Utah L. Rev. 778.

7. Disclosure of records subject to federal law,
hstanding the provisions of Subsections 63-2-201(6)(a) and (b), this
ioes not apply to a record containing protected health information as
i 45 C.F.R., Part 164, Standards for Privacy of Individually Identifilth Information, if the record is:
controlled or maintained by a governmental entity; and
governed by 45 C.F.R., Parts 160 and 164, Standards for Privacy of
ddually Identifiable Health Information.
C. 1953, 63-2-107, enacted by L.
•4, § 1.

Effective Dates. — Laws 2003, ch. 64, § 3
makes the act effective on March 15, 2003.
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PART 2
ACCESS TO RECORDS
63-2-201. Right to inspect records and receive copies of
records.
(1) Every person has the right to inspect a public record free of charge, and
the right to take a copy of a public record during normal working hours, subject
to Sections 63-2-203 and 63-2-204.
(2) All records are public unless otherwise expressly provided by statute,
(3) The following records are not public:
(a) records that are private, controlled, or protected under Sections
63-2-302, 63-2-302.5, 63-2-303, and 63-2-304; and
(b) records to which access is restricted pursuant to court rule, another
state statute, federal statute, or federal regulation, including records for
which access is governed or restricted as a condition of participation in a
state or federal program or for receiving state or federal funds,
(4) Only those records specified in Section 63-2-302, 63-2-302.5, 63-2-303, or
63-2-304 may be classified private, controlled, or protected.
(5) (a) A governmental entity may not disclose a record that is private,
controlled, or protected to any person except as provided in Subsection
(5)(b), Section 63-2-202, 63-2-206, or 63-2-302.5,
(b) A governmental entity may disclose records that are private under
Subsection 63-2-302(2) or protected under Section 63-2-304 to persons
other than those specified in Section 63-2-202 or 63-2-206 if the head of a
governmental entity, or a designee, determines that there is no interest in
restricting access to the record, or that the interests favoring access
outweighs the interest favoring restriction of access.
(6) (a) The disclosure of records to which access is governed or limited
pursuant to court rule, another state statute, federal statute, or federal
regulation, including records for which access is governed or limited as a
condition of participation in a state or federal program or for receiving
state or federal funds, is governed by the specific provisions of that statute,
rule, or regulation.
(b) This chapter applies to records described in Subsection (6)(a) insofar
as this chapter is not inconsistent with the statute, rule, or regulation.
(7) A governmental entity shall provide a person with a certified copy of a
record if:
(a) the person requesting the record has a right to inspect it;
(b) the person identifies the record with reasonable specificity; and
(c) the person pays the lawful fees.
(8) (a) A governmental entity is not required to create a record in response
to a request.
(b) Upon request, a governmental entity shall provide a record in a
particular format if:
(i) the governmental entity is able to do so without unreasonably
interfering with the governmental entity's duties and responsibilities;
and
(ii) the requester agrees to pay the governmental entity for its costs
incurred in providing the record in the requested format in accordance
with Section 63-2-203.
13
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(c) Nothing in this section requires a governmental entity to fulfill a
erson's records request if the request unreasonably duplicates prior
scords requests from that person.
If a person requests copies of more than 50 pages of records from a
imental entity, and, if the records are contained in files that do not
n records that are exempt from disclosure, the governmental entity may:
(a) provide the requester with the facilities for copying the requested
jcords and require that the requester make the copies himself; or
(b) allow the requester to provide his own copying facilities and personal to make the copies at the governmental entity's offices and waive the
es for copying the records.
(a) A governmental entity that owns an intellectual property right and
at offers the intellectual property right for sale or license may control by
dinance or policy the duplication and distribution of the material based
i terms the governmental entity considers to be in the public interest.
(b) Nothing in this chapter shall be construed to limit or impair the
*hts or protections granted to the governmental entity under federal
pyright or patent law as a result of its ownership of the intellectual
operty right.
A governmental entity may not use the physical form, electronic or
dse, in which a record is stored to deny, or unreasonably hinder the
of persons to inspect and receive copies of a record under this chapter.
ry: C. 1953, 63-2-201, enacted by L.
u 259, § 12; 1992, ch. 280, § 18; 1994,
§ 1; 2002, ch. 191, § 3.
dment
Notes.
— The
2002

amendment, effective July 1, 2003, inserted
references to § 63-2-302.5 in Subsections (3)(a),
(4), and (5)(a) and made stylistic changes.

COLLATERAL REFERENCES
Law Review. — Recent Legislative
nents in Utah Law — Anti-Terrorism
lents, 2003 Utah L. Rev. 778.
— State freedom of information act
right to receive information in particium or format, 86 A.L.R.4th 786.
constitutes "agency" for purposes of
of Information Act (5 U.S.C. § 552),
H Fed 591

^ A ^§ t ^ T ^ S"u p r ^
eme
?£'tV l

Z A KV?' ~~

;es, 167 A.L.R. Fed. 545.
are interagency or intra-agency
.dums or letters exempt from discloer the Freedom of Information Act (5
§ 552(b)), 168 A.L.R. Fed. 143.
natters are exempt from disclosure
sedom of Information Act (5 U.S.C.A.
as "specifically authorized under critblished by an executive order to be

kept secret in the interest of national defense or
foreign policy," 169 A.L.R. Fed. 495.
What constitutes "confidential source" within
Freedom of Information Act exemption permitting nondisclosure of confidential source and, in
some
instances, of information furnished by
f ^ e n t i a l source (5 U.S.C.A. § 552(b)), 171
A
R F d
f - * £»' . ,
, + +. + , _ .
affidavits to substantiate federal

do^^^^

(5 U.S.C.A. § 552), 187 A.L.R. Fed. 1.

^ g o v e r n m e n t records reasonably
miQn
"expected to interfere with enforcement
proceedings" so as to be exempt from disclosure
under Freedom of Information Act provision
(5 U.S.C.A. § 552(b)(7)(a)) exempting any
information "compiled for law enforcement
purposes" whenever it "could reasonably be
expected to interfere with enforcement
proceedings," 189 A.L.R. Fed. 1.
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63-2-202. Access to private, controlled, and protected
documents.
(1) Upon request, a governmental entity shall disclose a private record to;
(a) the subject of the record;
(b) the parent or legal guardian of an unemancipated minor who is the
subject of the record;
(c) the legal guardian of a legally incapacitated individual who is the
subject of the record;
(d) any other individual who:
(i) has a power of attorney from the subject of the record;
(ii) submits a notarized release from the subject of the record or his
legal representative dated no more than 90 days before the date the
request is made; or
(iii) if the record is a medical record described in Subsection
63-2-302(l)(b), is a health care provider, as defined in Section 26-33a102, if releasing the record or information in the record is consistent
with normal professional practice and medical ethics; or
(e) any person to whom the record must be provided pursuant to court
order as provided in Subsection (7) or a legislative subpoena as provided in
Title 36, Chapter 14.
(2) (a) Upon request, a governmental entity shall disclose a controlled
record to:
(i) a physician, psychologist, certified social worker, insurance
provider or producer, or a government public health agency upon
submission of a release from the subject of the record that is dated no
more than 90 days prior to the date the request is made and a signed
acknowledgment of the terms of disclosure of controlled information
as provided by Subsection (2)(b); and
(ii) any person to whom the record must be disclosed pursuant to
court order as provided in Subsection (7) or a legislative subpoena as
provided in Title 36, Chapter 14.
(b) A person who receives a record from a governmental entity in
accordance with Subsection (2)(a)(i) may not disclose controlled information from that record to any person, including the subject of the record.
(3) If there is more than one subject of a private or controlled record, the
portion of the record that pertains to another subject shall be segregated from
the portion that the requester is entitled to inspect.
(4) Upon request, a governmental entity shall disclose a protected record to:
(a) the person who submitted the record;
(b) any other individual who:
(i) has a power of attorney from all persons, governmental entities,
or political subdivisions whose interests were sought to be protected
by the protected classification; or
(ii) submits a notarized release from all persons, governmental
entities, or political subdivisions whose interests were sought to be
protected by the protected classification or from their legal
representatives dated no more than 90 days prior to the date the
request is made;
(c) any person to whom the record must be provided pursuant to a court
order as provided in Subsection (7) or a legislative subpoena as provided in
Title 36, Chapter 14; or
15
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(d) the owner of a mobile home park, subject to the conditions of
Subsection 41-la-116(5),
A governmental entity may disclose a private, controlled, or protected
d to another governmental entity, political subdivision, another state, the
id States, or a foreign government only as provided by Section 63-2-206.
Before releasing a private, controlled, or protected record, the governal entity shall obtain evidence of the requester's identity.
A governmental entity shall disclose a record pursuant to the terms of a
order signed by a judge from a court of competent jurisdiction, provided
(a) the record deals with a matter in controversy over which the court
tas jurisdiction;
(b) the court has considered the merits of the request for access to the
ecord; and
(c) the court has considered and, where appropriate, limited the reuester's use and further disclosure of the record in order to protect
rivacy interests in the case of private or controlled records, business
onfidentiality interests in the case of records protected under Subsections
3-2-304(1) and (2), and privacy interests or the public interest in the case
f other protected records;
(d) to the extent the record is properly classified private, controlled, or
rotected, the interests favoring access, considering limitations thereon,
utweigh the interests favoring restriction of access; and
(e) where access is restricted by a rule, statute, or regulation referred to
I Subsection 63-2-20l(3)(b), the court has authority independent of this
lapter to order disclosure.
(a) A governmental entity may disclose or authorize disclosure of
rivate or controlled records for research purposes if the governmental
itity:
(i) determines that the research purpose cannot reasonably be
accomplished without use or disclosure of the information to the
researcher in individually identifiable form;
(ii) determines that the proposed research is bona fide, and that the
value of the research outweighs the infringement upon personal
privacy;
(iii) requires the researcher to assure the integrity, confidentiality,
and security of the records and requires the removal or destruction of
the individual identifiers associated with the records as soon as the
purpose of the research project has been accomplished;
(iv) prohibits the researcher from disclosing the record in individually identifiable form, except as provided in Subsection (8Kb), or from
using the record for purposes other than the research approved by the
governmental entity; and
(v) secures from the researcher a written statement of his understanding of and agreement to the conditions of this Subsection (8) and
his understanding that violation of the terms of this Subsection (8)
may subject him to criminal prosecution under Section 63-2-801,
(b) A researcher may disclose a record in individually identifiable form
the record is disclosed for the purpose of auditing or evaluating the
search program and no subsequent use or disclosure of the record in
dividually identifiable form will be made by the auditor or evaluator
cept as provided by this section.
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(c) A governmental entity may require indemnification as a condition of
permitting research under this Subsection (8).
(9) (a) Under Subsections 63-2-201(5)(b) and 63-2-401(6), a governmental
entity may disclose records that are private under Section 63-2-302, or
protected under Section 63-2-304 to persons other than those specified in
this section.
(b) Under Subsection 63-2-403(ll)(b), the Records Committee may
require the disclosure of records that are private under Section 63-2-302,
controlled under Section 63-2-303, or protected under Section 63-2-304 to
persons other than those specified in this section.
(c) Under Subsection 63-2-404(8), the court may require the disclosure
of records that are private under Section 63-2-302, controlled under
Section 63-2-303, or protected under Section 63-2-304 to persons other
than those specified in this section.
History: C. 1953, 63-2-202, enacted by L.
1991, ch. 259, § 13; 1992, ch. 280, § 19; 1994,
ch. 312, § 2; 2001, ch. 256, § 10; 2001 (1st
S.S.), ch. 8, § 8; 2002, ch. 191, § 8; 2003, ch.
298, § 128.
Amendment
Notes. — The
2001
amendment, effective April 30, 2001, changed
the section reference in Subsection (lXdXiii);
added Subsection (4)(d); and changed subsection references.
The 2001 (1st S.S.) amendment, effective
July 1, 2002, changed a subsection reference in
Subsection (l)(d)(iii). But see the compiler's
note below.

The 2003 amendment, effective May 5, 2003,
substituted "producer" for "agent" in Subsection (2)(a)(i) and made stylistic changes.
Compiler's Notes. — This section was
amended by L. 2001, ch. 74, effective January
1, 2002; that amendment was superseded by
the amendment by L. 2001 (1st S.S.), ch. 8, § 8,
pursuant to § 15 of that act. The two
amendments were identical. Both amendments
were repealed by L. 2002, ch. 191, § 8, effective
July 1, 2002.

NOTES TO DECISIONS
ANALYSIS

Public's right of access.
Cited.
Public's right of access.
In a defamation action by a police officer
against a television station, where the City
asked for a protective order preventing discovery of its police department personnel and

internal affairs files, the trial court was required to balance the competing interests
through an in camera examination of the
materials for which the official information
privilege was claimed. Madsen v. United Television, Inc., 801 P.2d 912 (Utah 1990).
Cited in State v. Maestas, 2002 UT 123, 63
P.3d 621.

COLLATERAL REFERENCES
proceedings" so as to be exempt from disclosure
under Freedom of Information Act provision (5
U.S.C.A. § 552(b)(7)(a)) exempting any information "compiled for law enforcement
purposes" whenever it "could reasonably be
expected to interfere with enforcement
proceedings," 189 A.L.R. Fed. 1.

A.L.R. — Use of affidavits to substantiate
federal agency's claim of exemption from request for documents under Freedom of Information Act (5 U.S.C.A. § 552), 187 A.L.R. Fed.
1.
When are government records reasonably
"expected to interfere with enforcement

63-2-203. Fees.
(1) A governmental entity may charge a reasonable fee to cover the
governmental entity's actual cost of duplicating a record. This fee shall be
approved by the governmental entity's executive officer.
17

203

GOVERNMENT RECORDS ACCESS AND MANAGEMENT

STATE AFFAIRS IN GENERAL

When a governmental entity compiles a record in a form other than that
ally maintained by the governmental entity, the actual costs under this
>n may include the following:
(a) the cost of staff time for summarizing, compiling, or tailoring the
ecord either into an organization or media to meet the person's request;
(b) the cost of staff time for search, retrieval, and other direct adminstrative costs for complying with a request. The hourly charge may not
xceed the salary of the lowest paid employee who, in the discretion of the
ustodian of records, has the necessary skill and training to perform the
equest; provided, however, that no charge may be made for the first
uarter hour of staff time; and
(c) in the case of fees for a record that is the result of computer output
ther than word processing, the actual incremental cost of providing the
iectronic services and products together with a reasonable portion of the
osts associated with formatting or interfacing the information for particlar users, and the administrative costs as set forth in Subsections (2)(a)
nd (b).
Fees shall be established as follows:
(a) Governmental entities with fees established by the Legislature shall
stablish the fees defined in Subsection (2), or other actual costs associated
r
ith this section through the budget process. Governmental entities with
jes established by the Legislature may use the procedures of Section
3-38-3.2 to set fees until the Legislature establishes fees through the
udget process, A fee set by a governmental entity in accordance with
ection 63-38-3.2 expires on May 1, 1995.
(b) Political subdivisions shall establish fees by ordinance or written
>rmal policy adopted by the governing body.
(c) The judiciary shall establish fees by rules of the judicial council.
A governmental entity may fulfill a record request without charge and is
raged to do so when it determines that:
(a) releasing the record primarily benefits the public rather than a
erson;
(b) the individual requesting the record is the subject of the record, or
ci individual specified in Subsection 63-2-202(1) or (2); or
(c) the requester's legal rights are directly implicated by the informaon in the record, and the requester is impecunious.
A governmental entity may not charge a fee for:
(a) reviewing a record to determine whether it is subject to disclosure,
ccept as permitted by Subsection (2)(b); or
(b) inspecting a record.
(a) A person who believes that there has been an unreasonable denial of
fee waiver under Subsection (4) may appeal the denial in the same
tanner as a person appeals when inspection of a public record is denied
cider Section 63-2-205.
(b) The adjudicative body hearing the appeal has the same authority
hen a fee waiver or reduction is denied as it has when the inspection of
public record is denied.
(a) All fees received under this section by a governmental entity subject
• Subsection (3)(a) shall be retained by the governmental entity as a
^dicated credit.
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(b) Those funds shall be used to recover the actual cost and expenses
incurred by the governmental entity in providing the requested record or
record series.
(8) A governmental entity may require payment of past fees and future
estimated fees before beginning to process a request if fees are expected to
exceed $50, or if the requester has not paid fees from previous requests. Any
prepaid amount in excess of fees due shall be returned to the requester.
(9) This section does not alter, repeal, or reduce fees established by other
statutes or legislative acts.
(10) (a) Notwithstanding Subsection (3)(b), fees for voter registration
records shall be set as provided in this Subsection (10).
(b) The lieutenant governor shall:
(i) after consultation with county clerks, establish uniform fees for
voter registration and voter history records that meet the
requirements of this section; and
(ii) obtain legislative approval of those fees by following the
procedures and requirements of Section 63-38-3.2.
History: C. 1953, 63-2-203, enacted by L.
1991, ch. 259, § 14; 1992, ch. 280, § 20; 1994,

ch. 194, § 2; 1995, ch. 20, § 114; 1999, ch. 48,
§ 2.

NOTES TO DECISIONS
ANALYSIS
Compilation.
T^
"t
£>
—Burd< n
p
„
—Fees.
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Compilation.
n

Burden of proof*
When a request for public records does not
specify that the records be compiled in a form
other than that used by the agency, the burden
is on the agency to show that it is impossible to
allow the requestor to obtain the records on his
own and that compliance with the request
requires the compilation of the records in a
form other than that maintained by the agency.
Graham v. Davis County Solid Waste Mgt. &
Energy Recovery Special Serv. Dist., 1999 UT

App 136, 979 P.2d 363, cert, denied, 994 R2d
1271 (Utah 1999).
^^^ j Q6S*

A governmental agency may assess compilation fees in conjunction with a request for
records only if: (1) a request specifies that the
documents be compiled in a form other than
that used by the agency and the requestor
consents to the imposition of compilation fees;
o r (2) the request, without specifying that the
records be compiled in a form other than that
maintained by the agency, nonetheless requires
the agency to extract materials from a larger
document or source and it is not feasible or
reasonable to allow the requestor to compile the
records. Graham v. Davis County Solid Waste
Mgt. & Energy Recovery Special Serv. Dist,,
1999 UT App 136, 979 P.2d 363, cert, denied,
994 P.2d 1271 (Utah 1999).

63-2-204. Requests — Time limit for response and extraordinary circumstances.
(1) A person making a request for a record shall furnish the governmental
entity with a written request containing his name, mailing address, daytime
telephone number, if available, and a description of the records requested that
identifies the record with reasonable specificity.
(2) A governmental entity may make rules in accordance with Title 63,
Chapter 46a, Utah Administrative Rulemaking Act, specifying where and to
whom requests for access shall be directed.
(3) (a) As soon as reasonably possible, but no later than ten business days
after receiving a written request, or five business days after receiving a
19
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written request if the requester demonstrates that expedited response to
the record request benefits the public rather than the person, the governmental entity shall respond to the request by:
(i) approving the request and providing the record;
(ii) denying the request;
(iii) notifying the requester that it does not maintain the record and
providing, if known, the name and address of the governmental entity
that does maintain the record; or
(iv) notifying the requester that because of one of the extraordinary
circumstances listed in Subsection (4), it cannot immediately approve
or deny the request. The notice shall describe the circumstances relied
upon and specify the date when the records will be available.
(b) Any person who requests a record to obtain information for a story
or report for publication or broadcast to the general public is presumed to
be acting to benefit the public rather than a person.
(4) The following circumstances constitute "extraordinary circumstances"
that allow a governmental entity to delay approval or denial by an additional
period of time as specified in Subsection 63-2-204(5) if the governmental entity
determines that due to the extraordinary circumstances it cannot respond
within the time limits provided in Subsection (3):
(a) another governmental entity is using the record, in which case the
originating governmental entity shall promptly request that the governmental entity currently in possession return the record;
(b) another governmental entity is using the record as part of an audit,
and returning the record before the completion of the audit would impair
the conduct of the audit;
(c) the request is for a voluminous quantity of records;
(d) the governmental entity is currently processing a large number of
records requests;
(e) the request requires the governmental entity to review a large
number of records to locate the records requested;
(f) the decision to release a record involves legal issues that require the
governmental entity to seek legal counsel for the analysis of statutes,
rules, ordinances, regulations, or case law;
(g) segregating information that the requester is entitled to inspect
from' information that the requester is not entitled to inspect requires
extensive editing; or
(h) segregating information that the requester is entitled to inspect
from information that the requester is not entitled to inspect requires
computer programming.
(5) If one of the extraordinary circumstances listed in Subsection (4)
precludes approval or denial within the time specified in Subsection (3), the
following time limits apply to the extraordinary circumstances:
(a) for claims under Subsection (4)(a), the governmental entity currently in possession of the record shall return the record to the originating
entity within five business days of the request for the return unless
returning the record would impair the holder's work;
(b) for claims under Subsection (4Kb), the originating governmental
entity shall notify the requester when the record is available for inspection
and copying;
(c) for claims under Subsections (4)(c), (d), and (e), the governmental
entity shall:
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(i) disclose the records that it has located which the requester is
entitled to inspect;
(ii) provide the requester with an estimate of the amount of time it
will take to finish the work required to respond to the request; and
(iii) complete the work and disclose those records that the requester is entitled to inspect as soon as reasonably possible;
(d) for claims under Subsection (4)(f), the governmental entity shall
either approve or deny the request within five business days after the
response time specified for the original request has expired;
(e) for claims under Subsection (4)(g), the governmental entity shall
fulfill the request within 15 business days from the date of the original
request; or
(f) for claims under Subsection (4)(h), the governmental entity shall
complete its programming and disclose the requested records as soon as
reasonably possible.
(6) (a) If a request for access is submitted to an office of a governmental
entity other than that specified by rule in accordance with Subsection (2),
the office shall promptly forward the request to the appropriate office.
(b) If the request is forwarded promptly, the time limit for response
begins when the record is received by the office specified by rule,
(7) If the governmental entity fails to provide the requested records or issue
a denial within the specified time period, that failure is considered the
equivalent of a determination denying access to the records.
History: C. 1953, 63-2-204, enacted by L.
1991, ch. 259, § 15; 1992, ch. 280, § 21.

63-2-205. Denials.
(1) If the governmental entity denies the request in whole or part, it shall
provide a notice of denial to the requester either in person or by sending the
notice to the requester's address,
(2) The notice of denial shall contain the following information:
(a) a description of the record or portions of the record to which access
was denied, provided that the description does not disclose private,
controlled, or protected information or information exempt from disclosure
under Subsection 63-2-201(3)(b);
(b) citations to the provisions of this chapter, court rule or order,
another state statute, federal statute, or federal regulation that exempt
the record or portions of the record from disclosure, provided that the
citations do not disclose private, controlled, or protected information or
information exempt from disclosure under Subsection 63-2-20l(3)(b);
(c) a statement that the requester has the right to appeal the denial to
the chief administrative officer of the governmental entity; and
(d) the time limits for filing an appeal, and the name and business
address of the chief administrative officer of the governmental entity.
(3) Unless otherwise required by a court or agency of competent jurisdiction,
a governmental entity may not destroy or give up custody of any record to
which access was denied until the period for an appeal has expired or the end
of the appeals process, including judicial appeal.
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History: C. 1953, 63-2-205, enacted by L.
1991, ch. 259, § 16; 1992, ch. 280, § 22.

63-2-206. Sharing records.
(1) A governmental entity may provide a record that is private, controlled,
or protected to another governmental entity, a government-managed corporation, a political subdivision, the federal government, or another state if the
requesting entity:
(a) serves as a repository or archives for purposes of historical preservation, administrative maintenance, or destruction;
(b) enforces, litigates, or investigates civil, criminal, or administrative
law, and the record is necessary to a proceeding or investigation;
(c) is authorized by state statute to conduct an audit and the record is
needed for that purpose; or
(d) is one that collects information for presentence, probationary, or
parole purposes.
(2) A governmental entity may provide a private or controlled record or
record series to another governmental entity, a political subdivision, a government-managed corporation, the federal government, or another state if the
requesting entity provides written assurance:
(a) that the record or record series is necessary to the performance of
the governmental entity's duties and functions;
(b) that the record or record series will be used for a purpose similar to
the purpose for which the information in the record or record series was
collected or obtained; and
(c) that the use of the record or record series produces a public benefit
that outweighs the individual privacy right that protects the record or
record series.
(3) A governmental entity may provide a record or record series that is
protected under Subsection 63-2-304(1) or (2) to another governmental entity,
a political subdivision, a government-managed corporation, the federal government, or another state if:
(a) the record is necessary to the performance of the requesting entity's
duties and functions; or
(b) the record will be used for a purpose similar to the purpose for which
the information in the record or record series was collected or obtained.
(4) (a) A governmental entity shall provide a private, controlled, or protected record to another governmental entity, a political subdivision, a
government-managed corporation, the federal government, or another
state if the requesting entity:
(i) is entitled by law to inspect the record;
(ii) is required to inspect the record as a condition of participating
in a state or federal program or for receiving state or federal funds; or
(iii) is an entity described in Subsection (l)(a), (b), (c), or (d).
(b) Subsection (4)(a)(iii) applies only if the record is a record described
in Subsection 63-2-304(4).
(5) Before disclosing a record or record series under this section to another
governmental entity, another state, the United States, or a foreign government, the originating governmental entity shall:
(a) inform the recipient of the record's classification and the accompanying restrictions on access; and
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(b) if the recipient is not a governmental entity to which this chapter
applies, obtain the recipient's written agreement which may be by mechanical or electronic transmission that it will abide by those restrictions
on access unless a statute, federal regulation, or interstate agreement
otherwise governs the sharing of the record or record series.
(6) A governmental entity may disclose a record to another state, the United
States, or a foreign government for the reasons listed in Subsections (1), (2),
and (3) without complying with the procedures of Subsection (2) or (5) if
disclosure is authorized by executive agreement, treaty, federal statute,
compact, federal regulation, or state statute.
(7) (a) Subject to Subsection (7)(b), a governmental entity receiving a record
under this section is subject to the same restrictions on disclosure of the
record as the originating entity.
(b) The classification of a record already held by a governmental entity
and the applicable restrictions on disclosure of that record are not affected
by the governmental entity's receipt under this section of a record with a
different classification that contains information that is also included in
the previously held record.
(8) Notwithstanding any other provision of this section, if a more specific
court rule or order, state statute, federal statute, or federal regulation
prohibits or requires sharing information, that rule, order, statute, or federal
regulation controls.
(9) The following records may not be shared under this section:
(a) records held by the Division of Oil, Gas and Mining that pertain to
any person and that are gathered under authority of Title 40, Chapter 6,
Board and Division of Oil, Gas and Mining; and
(b) records of publicly funded libraries as described in Subsection
63-2-302(l)(c).
(10) Records that may evidence or relate to a violation of law may be
disclosed to a government prosecutor, peace officer, or auditor.
History: C. 1953, 63-2-206, enacted by L.
1991, ch. 259, § 17; 1992, ch. 228, § 2; 1992,
ch. 280, § 23; 1997, ch. 234, § 3; 1999, ch.
364, § 13; 2000, ch. 229, § 18; 2001 (1st S.S.),
ch.8,§ 9;2002,ch.63,§ 1; 2002, ch. 191, § 8.
Amendment
Notes. — The
2000
amendment, effective May 1, 2000, deleted former Subsection (9)(a), which read "except as
provided under Section 59-1-403, records held
by the State Tax Commission that pertain to
any person and that are gathered under authority of Title 59, Revenue and Taxation,"
redesignating former Subsections (9)(b) and
(9)(c) as (9)(a) and (9)(b).
The 2001 (1st S.S.) amendment, effective

July 1, 2002, changed a subsection reference in
Subsection (9)(b) and made a stylistic change.
But see the compiler's note below.
The 2002 amendment, effective July 1, 2002,
in Subsection (7), added "(a) Subject to Subsection (7)(b)," substituted "record" for "material"
near the end, and added Subsection (7)(b).
Compiler's Notes. — This section was
amended by L, 2001, ch. 74, effective January
1, 2002; that amendment was superseded by
the amendment by L. 2001 (1st S.S.), ch. 8, § 8,
pursuant to § 15 of that act. The two
amendments were identical. Both amendments
were repealed by L. 2002, ch. 191, § 8, effective
July 1, 2002.

NOTES TO DECISIONS
Construction with other law.
The prosecution does not have a duty to
disclose records under Utah Rules of Criminal
Procedure Rule 16(a)(1), to which it may have

access under this section but which it does not
possess nor intend to use. State v. Spry, 2001
UTApp75, 21P.3d675.
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(d) final interpretations of statutes or rules by a governmental entity
unless classified as protected as provided in Subsections 63-2-304(16),
(17), and (18);
(e) information contained in or compiled from a transcript, minutes, or
report of the open portions of a meeting of a governmental entity as
provided by Title 52, Chapter 4, Open and Public Meetings, including the
records of all votes of each member of the governmental entity;
(f) judicial records unless a court orders the records to be restricted
under the rules of civil or criminal procedure or unless the records are
private under this chapter;
(g) unless otherwise classified as private under Section 63-2-302.5,
records or parts of records filed with or maintained by county recorders,
clerks, treasurers, surveyors, zoning commissions, the Division of Forestry, Fire and State Lands, the School and Institutional Trust Lands
Administration, the Division of Oil, Gas and Mining, the Division of Water
Rights, or other governmental entities that give public notice of:
(i) titles or encumbrances to real property;
(ii) restrictions on the use of real property;
(iii) the capacity of persons to take or convey title to real property;
or
(iv) tax status for real and personal property;
(h) records of the Department of Commerce that evidence
incorporations, mergers, name changes, and uniform commercial code
filings;
(i) data on individuals that would otherwise be private under this
chapter if the individual who is the subject of the record has given the
governmental entity written permission to make the records available to
the public;
(j) documentation of the compensation that a governmental entity pays
to a contractor or private provider;
(k) summary data; and
(1) voter registration records, including an individual's voting history,
except for those parts of the record that are classified as private in
Subsection 63-2-302(1X0.
(2) The following records are normally public, but to the extent that a record
is expressly exempt from disclosure, access may be restricted under Subsection
63-2-201(3)0)), Section 63-2-302, 63-2-303, or 63-2-304:
(a) administrative staff manuals, instructions to staff, and statements
of policy;
(b) records documenting a contractor's or private provider's compliance
with the terms of a contract with a governmental entity;
(c) records documenting the services provided by a contractor or a
private provider to the extent the records would be public if prepared by
the governmental entity;
(d) contracts entered into by a governmental entity;
(e) any account, voucher, or contract that deals with the receipt or
expenditure of funds by a governmental entity;
(f) records relating to government assistance or incentives publicly
disclosed, contracted for, or given by a governmental entity, encouraging a
person to expand or relocate a business in Utah, except as provided in
Subsection 63-2-304(35);
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(1) Subpoenas and other methods of discovery under the state or federal
statutes or rules of civil, criminal, administrative, or legislative procedure are
not written requests under Section 63-2-204.
(2) (a) (i) Except as otherwise provided in Subsection (2)(c), in judicial or
administrative proceedings in which an individual is requesting
discovery of records classified private, controlled, or protected under
this chapter, or otherwise restricted from access by other statutes, the
court, or an administrative law judge shall follow the procedure in
Subsection 63-2-202(7) before ordering disclosure.
(ii) Until the court or an administrative law judge orders disclosure, these records are privileged from discovery.
(b) If, the court or administrative order requires disclosure, the terms of
the order may limit the requester's further use and disclosure of the record
in accordance with Subsection 63-2-202(7), in order to protect the privacy
interests recognized in this chapter.
(c) Unless a court or administrative law judge imposes limitations in a
restrictive order, this section does not limit the right to obtain:
(i) records through the procedures set forth in this chapter; or
(ii) medical records discoverable under state or federal court rules
as authorized by Subsection 63-2-302(3),
History; C. 1953, 63-2-207, enacted by L.
1992, ch. 280, § 24; 1994, ch. 99, § 1; 1998,
ch. 303, § 1.

PART 3
CLASSIFICATION
63-2-301. Records that must be disclosed.
(1) The following records are public except to the extent they contain
information expressly permitted to be treated confidentially under the
provisions of Subsections 63-2-20 l(3)(b) and (6)(a):
(a) laws;
(b) names, gender, gross compensation, job titles, job descriptions,
business addresses, business telephone numbers, number of hours worked
per pay period, dates of employment, and relevant education, previous
employment, and similar job qualifications of the governmental entity's
former and present employees and officers excluding:
(i) undercover law enforcement personnel; and
(ii) investigative personnel if disclosure could reasonably be expected to impair the effectiveness of investigations or endanger any
individual's safety;
(c) final opinions, including concurring and dissenting opinions, and
orders that are made by a governmental entity in an administrative,
adjudicative, or judicial proceeding except that if the proceedings were
properly closed to the public, the opinion and order may be withheld to the
extent that they contain information that is private, controlled, or protected;
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(g) chronological logs and initial contact reports;
(h) correspondence by and with a governmental entity in which the
governmental entity determines or states an opinion upon the rights of the
state, a political subdivision, the public, or any person;
(i) empirical data contained in drafts if:
(i) the empirical data is not reasonably available to the requester
elsewhere in similar form; and
(ii) the governmental entity is given a reasonable opportunity to
correct any errors or make nonsubstantive changes before release;
(j) drafts that are circulated to anyone other than:
(i) a governmental entity;
(ii) a political subdivision;
(iii) a federal agency if the governmental entity and the federal
agency are jointly responsible for implementation of a program or
project that has been legislatively approved;
(iv) a government-managed corporation; or
(v) a contractor or private provider;
(k) drafts that have never been finalized but were relied upon by the
governmental entity in carrying out action or policy;
(1) original data in a computer program if the governmental entity
chooses not to disclose the program;
(m) arrest warrants after issuance, except that, for good cause, a court
may order restricted access to arrest warrants prior to service;
(n) search warrants after execution and filing of the return, except that
a court, for good cause, may order restricted access to search warrants
prior to trial;
(o) records that would disclose information relating to formal charges or
disciplinary actions against a past or present governmental entity employee if:
(i) the disciplinary action has been completed and all time periods
for administrative appeal have expired; and
(ii) the charges on which the disciplinary action was based were
sustained;
(p) records maintained by the Division of Forestry, Fire and State
Lands, the School and Institutional Trust Lands Administration, or the
Division of Oil, Gas and Mining that evidence mineral production on
government lands;
(q) final audit reports;
(r) occupational and professional licenses;
(s) business licenses; and
(t) a notice of violation, a notice of agency action under Section
63-46b-3, or similar records used to initiate proceedings for discipline or
sanctions against persons regulated by a governmental entity, but not
including records that initiate employee discipline.
(3) The list of public records in this section is not exhaustive and should not
be used to limit access to records.
History: C. 1953, 63-2-301, enacted by L.
1991, ch. 259, § 18; 1992, ch. 280, § 25; 1994,
ch. 99, § 2; 1995, ch. 133, § 1; 1996, ch. 159,
§ 3; 1999, ch. 48, § 3; 2001 (1st S.S.), ch. 8,

§ 10; 2002, ch. 97, § 3; 2002, ch. 191, §§ 4, 8;
2004, ch. 90, § 66.
Amendment Notes. — The 2001 (1st S.S.)
amendment, effective July 1, 2002, changed a
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subsection reference in Subsection (1)(1). But "Subsection 63-2-302(l)(h)" in Subsection (1X1).
seethe compiler's note below.
Compiler's Notes. — This section was
, ™ ™ 0 0 2 a m ? n d r a , e n t b v c h - 97> effective July amended by L. 2001, ch. 74, effective January
i\r! ,-,'JU i ^ ^ T , a ( 1 6 ? ' ( 1 7 ) ; a ? 2 [18r . for
1> 2002; that amendment was superseded bv

the

(&d)K^wat£fiffSSE

tion (2)(f).
The 2002 amendment by ch. 191, effective
July 1, 2003, inserted "unless otherwise
classified as private under Section 63-2-302.5"
and "or parts of" in Subsection (l)(g).
The 2004 amendment, effective May 3, 2004,
substituted "Subsection 63-2-302(l)(i)" for

~*»*tbyL-2001 ( l s t S S ) - c h ' 8 > § 10

pursuant to § 15 of that act. The two
amendments were identical. Both amendments
, , , T OAAO , nrk1 s Q _ ,.
were repealed by L. 2002, ch. 191, § 8, effective
July1
' 2U0^
Cross-References. — Exemption for governmental records containing digital signature
information, § 46-3-504.

NOTES TO DECISIONS
Judicial records.
Sealed depositions are "judicial records" and
are presumptively public and subject to
inspections. This statutory right of inspection

can be restricted only for good cause shown
under the protective order provision of Utah
Rule of Civil Procedure 26(c). Carter v. Utah
Power & Light Co., 800 P.2d 1095 (Utah 1990).

63-2-302. Private records.
(1) The following records are private:
(a) records concerning an individual's eligibility for unemployment
insurance benefits, social services, welfare benefits, or the determination
of benefit levels;
(b) records containing data on individuals describing medical history,
diagnosis, condition, treatment, evaluation, or similar medical data;
(c) records of publicly funded libraries that when examined alone or
with other records identify a patron;
(d) records received or generated for a Senate or House Ethics
Committee concerning any alleged violation of the rules on legislative
ethics, prior to the meeting, and after the meeting, if the ethics committee
meeting was closed to the public;
(e) records received or generated for a Senate confirmation committee
concerning character, professional competence, or physical or mental
health of an individual:
(i) if prior to the meeting, the chair of the committee determines
release of the records:
(A) reasonably could be expected to interfere with the investigation undertaken by the committee; or
(B) would create a danger of depriving a person of a right to a
fair proceeding or impartial hearing; and
(ii) after the meeting, if the meeting was closed to the public;
(f) employment records concerning a current or former employee of, or
applicant for employment with, a governmental entity that would disclose
that individual's home address, home telephone number, Social Security
number, insurance coverage, marital status, or payroll deductions;
(g) records or parts of records under Section 63-2-302.5 that a current or
former employee identifies as private according to the requirements of
that section;
(h) that part of a record indicating a person's Social Security number or
federal employer identification number if provided under Section 3 LA-23a104, 31A-25-202, 31A-26-202, 58-1-301, 61-1-4, or 61-2-6;
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(i) that part of a voter registration record identifying a voter's driver
license or identification card number, Social Security number, or last four
digits of the Social Security number;
(j) a record that:
(i) contains information about an individual;
(ii) is voluntarily provided by the individual; and
(hi) goes into an electronic database that:
(A) is designated by and administered under the authority of
the Chief Information Officer; and
(B) acts as a repository of information about the individual
that can be electronically retrieved and used to facilitate the
individual's online interaction with a state agency;
(k) information provided to the Commissioner of Insurance under:
(i) Subsection 31A-23a-115(2)(a); or
(ii) Subsection 31A-23a-302(3); and
(1) information obtained through a criminal background check under
Title 11, Chapter 40, Criminal Background Checks by Political
Subdivisions Operating Water Systems.
(2) The following records are private if properly classified by a governmental
entity:
(a) records concerning a current or former employee of, or applicant for
employment with a governmental entity, including performance
evaluations and personal status information such as race, religion, or
disabilities, but not including records that are public under Subsection
63-2-301(l)(b) or 63-2-301(2)(o), or private under Subsection (1Kb);
(b) records describing an individual's finances, except that the following
are public:
(i) records described in Subsection 63-2-301(1);
(ii) information provided to the governmental entity for the purpose of complying with a financial assurance requirement; or
(iii) records that must be disclosed in accordance with another
statute;
(c) records of independent state agencies if the disclosure of those
records would conflict with the fiduciary obligations of the agency;
(d) other records containing data on individuals the disclosure of which
constitutes a clearly unwarranted invasion of personal privacy; and
(e) records provided by the United States or by a government entity
outside the state that are given with the requirement that the records be
managed as private records, if the providing entity states in writing that
the record would not be subject to public disclosure if retained by it.
(3) (a) As used in this Subsection (3), "medical records" means medical
reports, records, statements, history, diagnosis, condition, treatment, and
evaluation.
(b) Medical records in the possession of the University of Utah Hospital,
its clinics, doctors, or affiliated entities are not private records or controlled records under Section 63-2-303 when the records are sought:
(i) in connection with any legal or administrative proceeding in
which the patient's physical, mental, or emotional condition is an
element of any claim or defense; or
(ii) after a patient's death, in any legal or administrative proceeding in which any party relies upon the condition as an element of the
claim or defense.
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(c) Medical records are subject to production in a legal or administrative
proceeding according to state or federal statutes or rules of procedure and
evidence as if the medical records were in the possession of a nongovernmental medical care provider.
History: C. 1953, 63-2-302, enacted by L.
1991, ch. 259, § 19; 1992, ch. 280, § 26; 1995,
ch. 74, § 1; 1996, ch. 195, § 1; 1997, ch. 232,
§ 67; 1998, ch. 303, § 2; 1999, ch. 48, § 4;
2001 (1st S.S.), ch. 8, § 11; 2002, ch. 63, § 3;
2002, ch. 191, §§ 5, 8; 2003, ch. 39, §§ 6, 7;
2003, ch. 252, §§ 35, 36; 2003, ch. 298,
§§ 129,130; 2004, ch. 90, § 67; 2004, ch. 173,
§ 12.
Amendment Notes. — The 2001 (1st S.S.)
amendment, effective July 1, 2002, added Subsection (1Kb), making related designation
changes in Subsection (l)(a), and in Subsection
(2)(a) substituted "(l)(a)(ii)" for "63-2302(l)(b)." But see the compiler's note below.
The 2002 amendment by ch. 63, effective July
1, 2002, added Subsection UXaXix) (Subsection
(l)(i) in the reconciled version effective until
July 1, 2003; Subsection (iXj) in the reconciled
version effective July 1, 2003) and made related
changes.
The 2002 amendment by ch. 191, effective
July 1, 2003, inserted "employment" at the
beginning of Subsection (l)(f), added Subsection (l)(g), and made related designation
changes.

The 2003 amendment by ch. 39, effective July
1, 2003, added what is now Subsection (1X1),
making a related change, and made a minor
stylistic change in Subsection (2)(a).
The 2003 amendment by ch. 252, effective
July 1, 2003, inserted "or federal employer
identification number" in Subsection (l)(h).
The 2003 amendment by ch. 298, effective
July 1, 2003, substituted "31A-23a-104" for
"31A-23-202" in Subsection (l)(h), added Subsection (l)(k), and made related changes.
The 2004 amendment by ch. 90, effective May
3, 2004, inserted "31A-25-202" in Subsection
(lXh).
The 2004 amendment by ch. 173, effective
May 3, 2004, added Subsection (l)(k)(ii) and
made related changes.
This section has been reconciled by the Office
of Legislative Research and General Counsel.
Compiler's Notes. — This section was
amended by L. 2001, ch. 74, effective January
1, 2002; that amendment was superseded by
the amendment by L. 2001 (1st S.S.), ch. 8, § 11,
pursuant to § 15 of that act. The two
amendments were identical. Both amendments
were repealed by L. 2002, ch. 191, § 8, effective
July 1, 2002.

NOTES TO DECISIONS
Financial records.
In an action by a child support obligor
against a collection agency for invasion of privacy, the agency could not use a public records
defense, since any record of plaintiff's delin-

quent payments could not be disclosed under
the Government Records Access and Management Act. Jones v. United States Child Support
Recovery, 961 F. Supp. 1518 (D. Utah 1997).

COLLATERAL REFERENCES
Am. Jur. 2d. — 62 Am. Jur. 2d Privacy § 1 et
seq.; 66 Am. Jur. 2d Records and Recording
Laws §§ 32 to 38.
C.J.S. — 76 C.J.S. Records §§ 35 to 41; 77
C.J.S. Right of Privacy §§ 1 to 8.
A.L.R. — Public disclosure of person's indebtedness as violation of right to privacy, 33
A.L.R.3d 154.
Confidentiality of records as to recipients of
public welfare, 54 A.L.R.3d 768.
Waiver or loss of right of privacy, 57 A.L.R.3d
16.
Juvenile court records, expungement of, 71
A.L.R.3d 753.
When are government records "personnel
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files" exempt from disclosure under Freedom of
Information Act provision (5 USCS § 552
(b)(6)) exempting certain "personnel," medical,
and similar files, 104 A.L.R. Fed. 757.
When are government records "similar files"
exempt from disclosure under Freedom of Information Act provisions (5 USCS § 552(b)(6))
exempting certain personnel, medical, and
"similar" files, 106 A.L.R. Fed. 94.
Construction and application of FOIA exemption 7(F), 5 U.S.C.A. § 552(b)(7)(F), which
permits withholding of information compiled
for law enforcement purposes if disclosure
could reasonably be expected to endanger life or
physical safety, 184 A.L.R. Fed. 435.
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(a) providing a method for the assessment roll and index and the tax
roll and index that will block public access to the home address, home
telephone number, situs address, and Social Security number; and
(b) providing the at-risk government employee requesting the classification with a disclaimer informing the employee that the employee may
not receive official announcements affecting the employee's property,
including notices about proposed annexations, incorporations, or zoning
modifications.
(4) A government agency holding records of an at-risk government employee
classified as private under this section may release the record or part of the
record if:
(a) the employee or former employee gives written consent;
(b) a court orders release of the records; or
(c) the government agency receives a certified death certificate for the
employee or former employee.
(5) (a) If the government agency holding the private record receives a
subpoena for the records, the government agency shall attempt to notify
the at-risk government employee or former employee by mailing a copy of
the subpoena to the employee's last-known mailing address together with
a request that the employee either:
(i) authorize release of the record; or
(ii) within ten days of the date that the copy and request are
mailed, deliver to the government agency holding the private record a
copy of a motion to quash filed with the court who issued the
subpoena.
(b) The government agency shall comply with the subpoena if the
government agency has:
(i) received permission from the at-risk government employee or
former employee to comply with the subpoena;
(ii) has not received a copy of a motion to quash within ten days of
the date that the copy of the subpoena was mailed; or
(iii) receives a court order requiring release of the records.

(1) As used in this section:
(a) "At-risk government employee" means a current or former:
(i) peace officer as specified in Section 53-13-102;
(ii) supreme court justice;
(iii) judge of an appellate, district, or juvenile court;
(iv) justice court judge;
(v) judge authorized by Title 39, Chapter 6, Utah Code of Military
Justice;
(vi) federal judge;
(vii) federal magistrate judge;
(viii) judge authorized by Armed Forces, Title 10, United States
Code;
(ix) United States Attorney;
(x) Assistant United States Attorney;
(xi) a prosecutor appointed pursuant to Armed Forces, Title 10,
United States Code;
(xii) a law enforcement official as defined in Section 53-5-711; or
(xiii) a prosecutor authorized by Title 39, Chapter 6, Utah Code of
Military Justice.
(b) "Family member" means the spouse, child, sibling, parent, or
grandparent of an at-risk government employee who is living with the
employee.
(2) (a) Pursuant to Subsection 63-2-302(l)(g), an at-risk government employee may file a written application that:
(i) gives notice of the employee's status to each agency of a
government entity holding a record or a part of a record that would
disclose the employee's or the employee's family member's home
address, home telephone number, Social Security number, insurance
coverage, marital status, or payroll deductions; and
(ii) requests that the government agency classify those records or
parts of records private.
(b) An at-risk government employee desiring to file an application
under this section may request assistance from the government agency to
identify the individual records containing the private information specified in Subsection (2)(a)(i).
(c) Each government agency shall develop a form that:
(i) requires the at-risk government employee to provide evidence of
qualifying employment;
(ii) requires the at-risk government employee to designate each
specific record or part of a record containing the employee's home
address, home telephone number, Social Security number, insurance
coverage, marital status, or payroll deductions that the applicant
desires to be classified as private; and
(iii) affirmatively requests that the government entity holding
those records classify them as private.
(3) A county recorder, county treasurer, county auditor, or a county tax
assessor may fully satisfy the requirements of this section by:
30

History: C. 1953,63-2-302.5, enacted by L.
2002, ch. 191, § 6; 2003, ch. 216, § 1.
Amendment
Notes. — The
2003
amendment, effective July 1, 2003, substituted

63-2-303

"Section 53-13-102" for "Section 53-13-104" in
Subsection (l)(a)(i).
Effective Dates. — Laws 2002, ch. 191, § 9
makes the act effective on July 1, 2003,

63-2-303. Controlled records.
A record is controlled if:
(1) the record contains medical, psychiatric, or psychological data about
an individual;
(2) the governmental entity reasonably believes that:
(a) releasing the information in the record to the subject of the
record would be detrimental to the subject's mental health or to the
safety of any individual; or
(b) releasing the information would constitute a violation of normal
professional practice and medical ethics; and
(3) the governmental entity has properly classified the record.
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History: C. 1953, 63-2-303, enacted by L.
1991, ch. 259, § 20; 1992, ch. 280, § 27.
COLLATERAL REFERENCES
A.L.R. — When are government records
"medical files" exempt from disclosure under
Freedom of Information Act provision (5 USCS

§ 552 (b)(6)) exempting certain personnel,
"medical," and similar files, 104 A.L.R. Fed.
734.

63-2-304. Protected records [Effective until January 1,
2005].
The following records are protected if properly classified by a governmental
entity:
(1) trade secrets as defined in Section 13-24-2 if the person submitting
the trade secret has provided the governmental entity with the information specified in Section 63-2-308;
(2) commercial information or nonindividual financial information obtained from a person if:
(a) disclosure of the information could reasonably be expected to
result in unfair competitive injury to the person submitting the
information or would impair the ability of the governmental entity to
obtain necessary information in the future;
(b) the person submitting the information has a greater interest in
prohibiting access than the public in obtaining access; and
(c) the person submitting the information has provided the governmental entity with the information specified in Section 63-2-308;
(3) commercial or financial information acquired or prepared by a
governmental entity to the extent that disclosure would lead to financial
speculations in currencies, securities, or commodities that will interfere
with a planned transaction by the governmental entity or cause substantial financial injury to the governmental entity or state economy;
(4) records the disclosure of which could cause commercial injury to, or
confer a competitive advantage upon a potential or actual competitor of, a
commercial project entity as defined in Subsection 11-13-103(4);
(5) test questions and answers to be used in future license, certification,
registration, employment, or academic examinations;
(6) records the disclosure of which would impair governmental procurement proceedings or give an unfair advantage to any person proposing to
enter into a contract or agreement with a governmental entity, except that
this Subsection (6) does not restrict the right of a person to see bids
submitted to or by a governmental entity after bidding has closed;
(7) records that would identify real property or the appraisal or estimated value of real or personal property, including intellectual property,
under consideration for public acquisition before any rights to the property
are acquired unless:
(a) public interest in obtaining access to the information outweighs
the governmental entity's need to acquire the property on the best
terms possible;
(b) the information has already been disclosed to persons not
employed by or under a duty of confidentiality to the entity;
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(c) in the case of records that would identify property, potential
sellers of the described property have already learned of the governmental entity's plans to acquire the property;
(d) in the case of records that would identify the appraisal or
estimated value of property, the potential sellers have already learned
of the governmental entity's estimated value of the property; or
(e) the property under consideration for public acquisition is a
single family residence and the governmental entity seeking to
acquire the property has initiated negotiations to acquire the property
as required under Section 78-34-4.5;
(8) records prepared in contemplation of sale, exchange, lease, rental, or
other compensated transaction of real or personal property including
intellectual property, which, if disclosed prior to completion of the transaction, would reveal the appraisal or estimated value of the subject
property, unless:
(a) the public interest in access outweighs the interests in restricting access, including the governmental entity's interest in maximizing
the financial benefit of the transaction; or
(b) when prepared by or on behalf of a governmental entity,
appraisals or estimates of the value of the subject property have
already been disclosed to persons not employed by or under a duty of
confidentiality to the entity;
(9) records created or maintained for civil, criminal, or administrative
enforcement purposes or audit purposes, or for discipline, licensing,
certification, or registration purposes, if release of the records:
(a) reasonably could be expected to interfere with investigations
undertaken for enforcement, discipline, licensing, certification, or
registration purposes;
(b) reasonably could be expected to interfere with audits, disciplinary, or enforcement proceedings;
(c) would create a danger of depriving a person of a right to a fair
trial or impartial hearing;
(d) reasonably could be expected to disclose the identity of a source
who is not generally known outside of government and, in the case of
a record compiled in the course of an investigation, disclose information furnished by a source not generally known outside of government
if disclosure would compromise the source; or
(e) reasonably could be expected to disclose investigative or audit
techniques, procedures, policies, or orders not generally known outside of government if disclosure would interfere with enforcement or
audit efforts;
(10) records the disclosure of which would jeopardize the life or safety of
an individual;
(11) records the disclosure of which would jeopardize the security of
governmental property, governmental programs, or governmental recordkeeping systems from damage, theft, or other appropriation or use
contrary to law or public policy;
(12) records that, if disclosed, would jeopardize the security or safety of
a correctional facility, or records relating to incarceration, treatment,
probation, or parole, that would interfere with the control and supervision
of an offender's incarceration, treatment, probation, or parole;
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(13) records that, if disclosed, would reveal recommendations made to
the Board of Pardons and Parole by an employee of or contractor for the
Department of Corrections, the Board of Pardons and Parole, or the
Department of Human Services that are based on the employee's or
contractor's supervision, diagnosis, or treatment of any person within the
board's jurisdiction;
(14) records and audit workpapers that identify audit, collection, and
operational procedures and methods used by the State Tax Commission, if
disclosure would interfere with audits or collections;
(15) records of a governmental audit agency relating to an ongoing or
planned audit until the final audit is released;
(16) records prepared by or on behalf of a governmental entity solely in
anticipation of litigation that are not available under the rules of discovery;
(17) records disclosing an attorney's work product, including the mental
impressions or legal theories of an attorney or other representative of a
governmental entity concerning litigation;
(18) records of communications between a governmental entity and an
attorney representing, retained, or employed by the governmental entity if
the communications would be privileged as provided in Section 78-24-8;
(19) personal files of a legislator, including personal correspondence to
or from a member of the Legislature, provided that correspondence that
gives notice of legislative action or policy may not be classified as protected
under this section;
(20) (a) records in the custody or control of the Office of Legislative
Research and General Counsel, that, if disclosed, would reveal a
particular legislator's contemplated legislation or contemplated
course of action before the legislator has elected to support the
legislation or course of action, or made the legislation or course of
action public; and
(b) notwithstanding Subsection (20)(a), the form to request legislation submitted to the Office of Legislative Research and General
Counsel is a public document unless a legislator asks that the records
requesting the legislation be maintained as protected records until
such time as the legislator elects to make the legislation or course of
action public;
(21) research requests from legislators to the Office of Legislative
Research and General Counsel or the Office of the Legislative Fiscal
Analyst and research findings prepared in response to these requests;
(22) drafts, unless otherwise classified as public;
(23) records concerning a governmental entity's strategy about
collective bargaining or pending litigation;
(24) records of investigations of loss occurrences and analyses of loss
occurrences that may be covered by the Risk Management Fund, the
Employers' Reinsurance Fund, the Uninsured Employers' Fund, or similar
divisions in other governmental entities;
(25) records, other than personnel evaluations, that contain a personal
recommendation concerning an individual if disclosure would constitute a
clearly unwarranted invasion of personal privacy, or disclosure is not in
the public interest;
(26) records that reveal the location of historic, prehistoric, paleontological, or biological resources that if known would jeopardize the security
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of those resources or of valuable historic, scientific, educational, or cultural
information;
(27) records of independent state agencies if the disclosure of the
records would conflict with the fiduciary obligations of the agency;
(28) records of a public institution of higher education regarding tenure
evaluations, appointments, applications for admissions, retention
decisions, and promotions, which could be properly discussed in a meeting
closed in accordance with Title 52, Chapter 4, Open and Public Meetings,
provided that records of the final decisions about tenure, appointments,
retention, promotions, or those students admitted, may not be classified as
protected under this section;
(29) records of the governor's office, including budget recommendations,
legislative proposals, and policy statements, that if disclosed would reveal
the governor's contemplated policies or contemplated courses of action
before the governor has implemented or rejected those policies or courses
of action or made them public;
(30) records of the Office of the Legislative Fiscal Analyst relating to
budget analysis, revenue estimates, and fiscal notes of proposed legislation before issuance of the final recommendations in these areas;
(31) records provided by the United States or by a government entity
outside the state that are given to the governmental entity with a
requirement that they be managed as protected records if the providing
entity certifies that the record would not be subject to public disclosure if
retained by it;
(32) transcripts, minutes, or reports of the closed portion of a meeting of
a public body except as provided in Section 52-4-7;
(33) records that would reveal the contents of settlement negotiations
but not including final settlements or empirical data to the extent that
they are not otherwise exempt from disclosure;
(34) memoranda prepared by staff and used in the decision-making
process by an administrative law judge, a member of the Board of Pardons
and Parole, or a member of any other body charged by law with performing
a quasi-judicial function;
(35) records that would reveal negotiations regarding assistance or
incentives offered by or requested from a governmental entity for the
purpose of encouraging a person to expand or locate a business in Utah,
but only if disclosure would result in actual economic harm to the person
or place the governmental entity at a competitive disadvantage, but this
section may not be used to restrict access to a record evidencing a final
contract;
(36) materials to which access must be limited for purposes of securing
or maintaining the governmental entity's proprietary protection of intellectual property rights including patents, copyrights, and trade secrets;
(37) the name of a donor or a prospective donor to a governmental
entity, including a public institution of higher education, and other
information concerning the donation that could reasonably be expected to
reveal the identity of the donor, provided that:
(a) the donor requests anonymity in writing;
(b) any terms, conditions, restrictions, or privileges relating to the
donation may not be classified protected by the governmental entity
under this Subsection (37); and
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(c) except for public institutions of higher education, the governmental unit to which the donation is made is primarily engaged in
educational, charitable, or artistic endeavors, and has no regulatory
or legislative authority over the donor, a member of his immediate
family, or any entity owned or controlled by the donor or his immediate family;
(38) accident reports, except as provided in Sections 41-6-40, 41-12a202, and 73-18-13;
(39) a notification of workers' compensation insurance coverage described in Section 34A-2-205;
(40) (a) the following records of a public institution of education, which
have been developed, discovered, or received by or on behalf of faculty,
staff, employees, or students of the institution:
(i) unpublished lecture notes;
(ii) unpublished research notes and data;
(iii) unpublished manuscripts;
(iv) creative works in process;
(v) scholarly correspondence; and
(vi) confidential information contained in research proposals;
and
(b) Subsection (40)(a) may not be construed to affect the ownership
of a record;
(41) (a) records in the custody or control of the Office of Legislative
Auditor General that would reveal the name of a particular legislator
who requests a legislative audit prior to the date that audit is
completed and made public; and
(b) notwithstanding Subsection (41)(a), a request for a legislative
audit submitted to the Office of the Legislative Auditor General is a
public document unless the legislator asks that the records in the
custody or control of the Office of Legislative Auditor General that
would reveal the name of a particular legislator who requests a
legislative audit be maintained as protected records until the audit is
completed and made public;
(42) records that provide detail as to the location of an explosive,
including a map or other document that indicates the location of:
(a) a production facility; or
(b) a magazine;
(43) information contained in the database described in Section 62A-3oll.l;
(44) information contained in the Management Information System
and Licensing Information System described in Title 62A, Chapter 4a
Child and Family Services;
(45) information regarding National Guard operations or activities in
support of the National Guard's federal mission; and
(46) information regarding food security, risk, and vulnerability
assessments performed by the Department of Agriculture and Food.

Protected
2005].

records [Effective

JanuaryJ

1,

The following records are protected if properly classified by a governmental
entity:
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(1) trade secrets as defined in Section 13-24-2 if the person submitting
the trade secret has provided the governmental entity with the information specified in Section 63-2-308;
(2) commercial information or nonindividual financial information obtained from a person if:
(a) disclosure of the information could reasonably be expected to
result in unfair competitive injury to the person submitting the
information or would impair the ability of the governmental entity to
obtain necessary information in the future;
(b) the person submitting the information has a greater interest in
prohibiting access than the public in obtaining access; and
(c) the person submitting the information has provided the governmental entity with the information specified in Section 63-2-308;
(3) commercial or financial information acquired or prepared by a
governmental entity to the extent that disclosure would lead to financial
speculations in currencies, securities, or commodities that will interfere
with a planned transaction by the governmental entity or cause substantial financial injury to the governmental entity or state economy;
(4) records the disclosure of which could cause commercial injury to, or
confer a competitive advantage upon a potential or actual competitor of, a
commercial project entity as defined in Subsection 11-13-103(4);
(5) test questions and answers to be used in future license, certification,
registration, employment, or academic examinations;
(6) records the disclosure of which would impair governmental procurement proceedings or give an unfair advantage to any person proposing to
enter into a contract or agreement with a governmental entity, except that
this Subsection (6) does not restrict the right of a person to see bids
submitted to or by a governmental entity after bidding has closed;
(7) records that would identify real property or the appraisal or estimated value of real or personal property, including intellectual property,
under consideration for public acquisition before any rights to the property
are acquired unless:
(a) public interest in obtaining access to the information outweighs
the governmental entity's need to acquire the property on the best
terms possible;
(b) the information has already been disclosed to persons not
employed by or under a duty of confidentiality to the entity;
(c) in the case of records that would identify property, potential
sellers of the described property have already learned of the governmental entity's plans to acquire the property;
(d) in the case of records that would identify the appraisal or
estimated value of property, the potential sellers have already learned
of the governmental entity's estimated value of the property; or
(e) the property under consideration for public acquisition is a
single family residence and the governmental entity seeking to
acquire the property has initiated negotiations to acquire the property
as required under Section 78-34-4.5;
(8) records prepared in contemplation of sale, exchange, lease, rental, or
other compensated transaction of real or personal property including
intellectual property, which, if disclosed prior to completion of the transaction, would reveal the appraisal or estimated value of the subject
property, unless:
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(a) the public interest in access outweighs the interests in restricting access, including the governmental entity's interest in maximizing
the financial benefit of the transaction; or
(b) when prepared by or on behalf of a governmental entity,
appraisals or estimates of the value of the subject property have
already been disclosed to persons not employed by or under a duty of
confidentiality to the entity;
(9) records created or maintained for civil, criminal, or administrative
enforcement purposes or audit purposes, or for discipline, licensing,
certification, or registration purposes, if release of the records:
(a) reasonably could be expected to interfere with investigations
undertaken for enforcement, discipline, licensing, certification, or
registration purposes;
(b) reasonably could be expected to interfere with audits, disciplinary, or enforcement proceedings;
(c) would create a danger of depriving a person of a right to a fair
trial or impartial hearing;
(d) reasonably could be expected to disclose the identity of a source
who is not generally known outside of government and, in the case of
a record compiled in the course of an investigation, disclose information furnished by a source not generally known outside of government
if disclosure would compromise the source; or
(e) reasonably could be expected to disclose investigative or audit
techniques, procedures, policies, or orders not generally known outside of government if disclosure would interfere with enforcement or
audit efforts;
(10) records the disclosure of which would jeopardize the life or safety of
an individual;
(11) records the disclosure of which would jeopardize the security of
governmental property, governmental programs, or governmental recordkeeping systems from damage, theft, or other appropriation or use
contrary to law or public policy;
(12) records that, if disclosed, would jeopardize the security or safety of
a correctional facility, or records relating to incarceration, treatment,
probation, or parole, that would interfere with the control and supervision
of an offender's incarceration, treatment, probation, or parole;
(13) records that, if disclosed, would reveal recommendations made to
the Board of Pardons and Parole by an employee of or contractor for the
Department of Corrections, the Board of Pardons and Parole, or the
Department of Human Services that are based on the employee's or
contractor's supervision, diagnosis, or treatment of any person within the
board's jurisdiction;
(14) records and audit workpapers that identify audit, collection, and
operational procedures and methods used by the State Tax Commission, if
disclosure would interfere with audits or collections;
(15) records of a governmental audit agency relating to an ongoing or
planned audit until the final audit is released;
(16) records prepared by or on behalf of a governmental entity solely in
anticipation of litigation that are not available under the rules of discovery;
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(17) records disclosing an attorney's work product, including the mental
impressions or legal theories of an attorney or other representative of a
governmental entity concerning litigation;
(18) records of communications between a governmental entity and an
attorney representing, retained, or employed by the governmental entity if
the communications would be privileged as provided in Section 78-24-8;
(19) personal files of a legislator, including personal correspondence to
or from a member of the Legislature, provided that correspondence that
gives notice of legislative action or policy may not be classified as protected
under this section;
(20) (a) records in the custody or control of the Office of Legislative
Research and General Counsel, that, if disclosed, would reveal a
particular legislator's contemplated legislation or contemplated
course of action before the legislator has elected to support the
legislation or course of action, or made the legislation or course of
action public; and
(b) notwithstanding Subsection (20)(a), the form to request legislation submitted to the Office of Legislative Research and General
Counsel is a public document unless a legislator asks that the records
requesting the legislation be maintained as protected records until
such time as the legislator elects to make the legislation or course of
action public;
(21) research requests from legislators to the Office of Legislative
Research and General Counsel or the Office of the Legislative Fiscal
Analyst and research findings prepared in response to these requests;
(22) drafts, unless otherwise classified as public;
(23) records concerning a governmental entity's strategy about
collective bargaining or pending litigation;
(24) records of investigations of loss occurrences and analyses of loss
occurrences that may be covered by the Risk Management Fund, the
Employers' Reinsurance Fund, the Uninsured Employers' Fund, or similar
divisions in other governmental entities;
(25) records, other than personnel evaluations, that contain a personal
recommendation concerning an individual if disclosure would constitute a
clearly unwarranted invasion of personal privacy, or disclosure is not in
the public interest;
(26) records that reveal the location of historic, prehistoric, paleontological, or biological resources that if known would jeopardize the security
of those resources or of valuable historic, scientific, educational, or cultural
information;
(27) records of independent state agencies if the disclosure of the
records would conflict with the fiduciary obligations of the agency;
(28) records of a public institution of higher education regarding tenure
evaluations, appointments, applications for admissions, retention
decisions, and promotions, which could be properly discussed in a meeting
closed in accordance with Title 52, Chapter 4, Open and Public Meetings,
provided that records of the final decisions about tenure, appointments,
retention, promotions, or those students admitted, may not be classified as
protected under this section;
(29) records of the governor's office, including budget recommendations,
legislative proposals, and policy statements, that if disclosed would reveal
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the governor's contemplated policies or contemplated courses of action
before the governor has implemented or rejected those policies or courses
of action or made them public;
(30) records of the Office of the Legislative Fiscal Analyst relating to
budget analysis, revenue estimates, and fiscal notes of proposed legislation before issuance of the final recommendations in these areas;
(31) records provided by the United States or by a government entity
outside the state that are given to the governmental entity with a
requirement that they be managed as protected records if the providing
entity certifies that the record would not be subject to public disclosure if
retained by it;
(32) transcripts, minutes, or reports of the closed portion of a meeting of
a public body except as provided in Section 52-4-7;
(33) records that would reveal the contents of settlement negotiations
but not including final settlements or empirical data to the extent that
they are not otherwise exempt from disclosure;
(34) memoranda prepared by staff and used in the decision-making
process by an administrative law judge, a member of the Board of Pardons
and Parole, or a member of any other body charged by law with performing
a quasi-judicial function;
(35) records that would reveal negotiations regarding assistance or
incentives offered by or requested from a governmental entity for the
purpose of encouraging a person to expand or locate a business in Utah,
but only if disclosure would result in actual economic harm to the person
or place the governmental entity at a competitive disadvantage, but this
section may not be used to restrict access to a record evidencing a final
contract;
(36) materials to which access must be limited for purposes of securing
or maintaining the governmental entity's proprietary protection of intellectual property rights including patents, copyrights, and trade secrets;
(37) the name of a donor or a prospective donor to a governmental
entity, including a public institution of higher education, and other
information concerning the donation that could reasonably be expected to
reveal the identity of the donor, provided that:
(a) the donor requests anonymity in writing;
(b) any terms, conditions, restrictions, or privileges relating to the
donation may not be classified protected by the governmental entity
under this Subsection (37); and
(c) except for public institutions of higher education, the governmental unit to which the donation is made is primarily engaged in
educational, charitable, or artistic endeavors, and has no regulatory
or legislative authority over the donor, a member of his immediate
family, or any entity owned or controlled by the donor or his immediate family;
(38) accident reports, except as provided in Sections 41-6-40, 41-12a202, and 73-18-13;
(39) a notification of workers' compensation insurance coverage described in Section 34A-2-205;
(40) (a) the following records of a public institution of education, which
have been developed, discovered, or received by or on behalf of faculty,
staff, employees, or students of the institution:
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(i) unpublished lecture notes;
(ii) unpublished research notes and data;
(hi) unpublished manuscripts;
(iv) creative works in process;
(v) scholarly correspondence; and
(vi) confidential information contained in research proposals;
and
(b) Subsection (40)(a) may not be construed to affect the ownership
of a record;
(41) (a) records in the custody or control of the Office of Legislative
Auditor General that would reveal the name of a particular legislator
who requests a legislative audit prior to the date that audit is
completed and made public; and
(b) notwithstanding Subsection (41)(a), a request for a legislative
audit submitted to the Office of the Legislative Auditor General is a
public document unless the legislator asks that the records in the
custody or control of the Office of Legislative Auditor General that
would reveal the name of a particular legislator who requests a
legislative audit be maintained as protected records until the audit is
completed and made public;
(42) records that provide detail as to the location of an explosive,
including a map or other document that indicates the location of:
(a) a production facility; or
(b) a magazine;
(43) information contained in the database described in Section 62A-3311.1;
(44) information contained in the Management Information System
and Licensing Information System described in Title 62A, Chapter 4a,
Child and Family Services;
(45) information regarding National Guard operations or activities in
support of the National Guard's federal mission;
(46) records provided by any pawnbroker or pawnshop to a law enforcement agency in compliance with Title 13, Chapter 32a, Pawnshop Transaction Information Act; and
(47) information regarding food security, risk, and vulnerability
assessments performed by the Department of Agriculture and Food.
History: C. 1953, 63-2-304, enacted by L.
1991, ch. 259, § 21; 1992, ch. 228, § 3; 1992,
ch. 280, § 28; 1994, ch. 13, § 5; 1994, ch. 114,
§ 1; 1995, ch. 133, § 2; 1996, ch. 79, § 81;
1997, ch. 234, § 4; 2000, ch. 232, § 2; 2000,
ch. 335, § 4; 2002, ch. 78, § 2; 2002, ch. 86,
§ 1; 2002, ch. 108, § 22; 2002, ch. 283, § 15;
2002, ch. 286, § 56; 2003, ch. 60, § 1; 2003,
ch. 131, § 53; 2004, ch. 223, § 8; 2004, ch.
299, § 15; 2004, ch. 358, § 15.
Amendment
Notes. —- The
2000
amendment by ch. 232, effective May 1, 2000,
added a Subsection (38), which is Subsection
(39) in the reconciled version, and redesignated
subsections accordingly.
The 2000 amendment by ch. 335, effective
May 1, 2000, added Subsection (38), redesignating subsections accordingly.

41

The 2002 amendment by ch. 86, effective
March 15, 2002, added Subsection (41) and
made stylistic changes,
The 2002 amendment by ch. 78, effective May
6, 2002, added Subsection (41) (Subsection (42)
in the reconciled version), and made stylistic
changes.
The 2002 amendment by ch. 108, effective
May 6, 2002, added Subsection (41) (Subsection
(43) in the reconciled version), and made stylistic changes.
The 2002 amendment by ch. 283, effective
May 6, 2002, added Subsection (41) (Subsection
(44) in the reconciled version), and made related changes.
The 2002 amendment by ch. 286, effective
May 6, 2002, updated the statutory reference in
Subsection (4).
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The 2003 amendment by ch. 60, effective May
5, 2003, substituted "Subsection 11-13-103(4)"
for "Subsection 11-13-103(3)" in Subsection (4)
and added Subsection (45), making a related
° TTUPOAAO
J
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May 5, 2003, substituted Subsection 11-13103(4)" for "Subsection 11-13-103(3)" in Subsection (4).
The 2004 amendment by ch. 223, effective
May 3, 2004, added Subsection (7)(e), making
related changes.
The 2004 amendment by ch. 358, effective
May 3,2004, added the last subsection, protecting information regarding food security, and
made related changes.

The 2004 amendment by ch. 299, effective
January 1, 2005, added Subsection (46), protecting records provided by pawnbrokers and
pawnshops, and made related changes.
This section has been reconciled by the Office
of
Legislative Research and General Counsel.
~
,. ..
.
, na
T
rt.„
x Coordination c l a u s e . - L a w s 2002 ch. 78,
§ 3 m a k e s the changes to Subsection (40) m ch.
86
supersede the changes in ch. 78. Both acts
made
stylistic changes to clarify the text of
Subsection (40).
Compiler's notes. — Laws 2004, ch. 299,
which amended this section, provides in § 17
that the act takes effect on January 1, 2005,
and in § 18 that it is repealed May 2, 2005.

63-2-305, Procedure to determine classification.
(1) If more than one provision of this chapter could govern the classification
of a record, the governmental entity shall classify the record by considering the
nature of the interests intended to be protected and the specificity of the
competing provisions.
(2) Nothing in Subsection 63-2-302(2), Section 63-2-303, or 63-2-304
requires a governmental entity to classify a record as private, controlled, or
protected.
History: C. 1953, 63-2-305, enacted by L.
1991, ch. 259, § 22; 1992, ch. 280, § 29.

63-2-306. Duty
to
evaluate
records
designations and classifications.

and

make

( 1 ) A governmental entity shall:
(a) evaluate all record series that it uses or creates;
(b) designate those record series as provided by this chapter; and
(c) report the designations of its record series to the state archives.
(2) A governmental entity may classify a particular record, record series, or
information within a record at any time, but is not required to classify a
particular record, record series, or information until access to the record is
requested.
(3) A governmental entity may redesignate a record series or reclassify a
record or record series, or information within a record at any time.
History: C. 1953, 63-2-306, enacted by L.
1991, ch. 259, § 23; 1992, ch. 280, § 30.

63-2-307. Segregation of records.
Notwithstanding any other provision in this chapter, if a governmental
entity receives a request for access to a record that contains both information
;hat the requester is entitled to inspect and information that the requester is
lot entitled to inspect under this chapter, and, if the information the requester
s entitled to inspect is intelligible, the governmental entity:
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(1) shall allow access to information in the record that the requester is
entitled to inspect under this chapter; and
(2) may deny access to information in the record if the information is
exempt from disclosure to the requester, issuing a notice of denial as
provided in Section 63-2-205.
History: C. 1953, 63-2-307, enacted by L.
199 L, ch. 259, § 24; 1992, ch. 280, § 31.

63-2-308. Business confidentiality claims.
(1) (a) Any person who provides to a governmental entity a record that he
believes should be protected under Subsection 63-2-304(1) or (2) shall
provide with the record a written claim of business confidentiality and a
concise statement of reasons supporting the claim of business confidentiality
(b) The claimant shall be notified by the governmental entity if a record
claimed to be protected under Subsection 63-2-304(1) or (2) is classified
public or if the governmental entity determines that the record should be
released after balancing interests under Subsection 63-2-201(5)(b) or
Subsection 63-2-401(6).
(2) Except as provided by court order, the governmental entity may not
'sclose records claimed to be protected under Subsection 63-2-304(1) or (2) but
hich it determines should be classified public until the period in which to
ring an appeal expires or the end of the appeals process, including judicial
ppeal. This subsection does not apply where the claimant, after notice, has
aived the claim by not appealing or intervening before the records committee.
(3) Disclosure or acquisition of information under this chapter does not
nstitute misappropriation under Subsection 13-24-2(2).
History: C. 1953, 63-2-308, enacted by L.
991, ch. 259, § 25; 1992, ch. 280, § 32.

PART 4
APPEALS
-2-401. Appeal to head of governmental entity.
' (1) (a) Any person aggrieved by a governmental entity's access determination under this chapter, including a person not a party to the governmental
entity's proceeding, may appeal the determination within 30 days to the
chief administrative officer of the governmental entity by filing a notice of
appeal.
(b) If a governmental entity claims extraordinary circumstances and
specifies the date when the records will be available under Subsection
63-2-204(3), and, if the requester believes the extraordinary circumstances
do not exist or that the time specified is unreasonable, the requester may
appeal the governmental entity's claim of extraordinary circumstances or
date for compliance within 30 days after notification of a claim of
extraordinary circumstances by the governmental entity, despite the lack
of a "determination" or its equivalent under Subsection 63-2-204(7).
(2) The notice of appeal shall contain the following information:
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(a) the petitioner's name, mailing address, and daytime telephone
number; and
(b) the relief sought.
(3) The petitioner may file a short statement of facts, reasons, and legal
authority in support of the appeal.
(4) (a) If the appeal involves a record that is the subject of a business
confidentiality claim under Section 63-2-308, the chief administrative
officer shall:
(i) send notice of the requester's appeal to the business confidentiality claimant within three business days after receiving notice,
except that if notice under this section must be given to more than 35
persons, it shall be given as soon as reasonably possible; and
(ii) send notice of the business confidentiality claim and the schedule for the chief administrative officer's determination to the requester within three business days after receiving notice of the
requester's appeal.
(b) The claimant shall have seven business days after notice is sent by
the administrative officer to submit further support for the claim of
business confidentiality.
(5) (a) The chief administrative officer shall make a determination on the
appeal within the following period of time:
(i) within five business days after the chief administrative officer's
receipt of the notice of appeal; or
(ii) within twelve business days after the governmental entity
sends the requester's notice of appeal to a person who submitted a
claim of business confidentiality.
(b) If the chief administrative officer fails to make a determination
within the time specified in Subsection (5)(a), the failure shall be considered the equivalent of an order denying the appeal.
(c) The provisions of this section notwithstanding, the parties participating in the proceeding may, by agreement, extend the time periods
specified in this section.
(6) The chief administrative officer may, upon consideration and weighing of
the various interests and public policies pertinent to the classification and
disclosure or nondisclosure, order the disclosure of information properly
classified as private under Section 63-2-302(2) or protected under Section
63-2-304 if the interests favoring access outweigh the interests favoring
restriction of access.
(7) The governmental entity shall send written notice of the determination
of the chief administrative officer to all participants. If the chief administrative
officer affirms the denial in whole or in part, the denial shall include a
statement that the requester has the right to appeal the denial to either the
records committee or district court, the time limits for filing an appeal, and the
name and business address of the executive secretary of the records committee.
(8) A person aggrieved by a governmental entity's classification or designation determination under this chapter, but who is not requesting access to the
records, may appeal that determination using the procedures provided in this
section. If a nonrequester is the only appellant, the procedures provided in this
section shall apply, except that the determination on the appeal shall be made
within 30 days after receiving the notice of appeal.
(9) The duties of the chief administrative officer under this section may be
delegated.
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History: C. 1953, 63-2-401, enacted by L.
991, ch. 259, § 26; 1992, ch. 280, § 33*
NOTES TO DECISIONS
, Cited in Young v. Salt Lake County, 2002 UT
70, 452 Utah Adv. Rep. 66, 52 P.3d 1240.

63-2-402. Option for appealing a denial.
(1) If the chief administrative officer of a governmental entity denies a
ecords request under Section 63-2-401, the requester may:
(a) appeal the denial to the records committee as provided in Section
63-2-403; or
(b) petition for judicial review in district court as provided in Section
63-2-404.
(2) Any person aggrieved by a determination of the chief administrative
officer of a governmental entity under this chapter, including persons who did
ot participate in the governmental entity's proceeding, may appeal the
etermination to the records committee as provided in Section 63-2-403.
History: C. 1953, 63-2-402, enacted by L.
1991, ch. 259, § 27; 1992, ch. 280, § 34.
NOTES TO DECISIONS
. Cited in Young v. Salt Lake County, 2002 UT
70, 452 Utah Adv. Rep. 66, 52 P.3d 1240.

3-2-403. Appeals to the records committee.
(1) A petitioner, including an aggrieved person who did not participate in
, be appeal to the governmental entity's chief administrative officer, may
ppeal to the records committee by filing a notice of appeal with the executive
ecretary no later than:
(a) 30 days after the chief administrative officer of the governmental
entity has granted or denied the records request in whole or in part,
including a denial under Subsection 63-2-204(7);
(b) 45 days after the original request for records if:
(i) the circumstances described in Subsection 63-2-40l(l)(b) occur;
and
(ii) the chief administrative officer failed to make a determination
under Section 63-2-401,
(2) The notice of appeal shall contain the following information:
(a) the petitioner's name, mailing address, and daytime telephone
number;
(b) a copy of any denial of the records request; and
(c) the relief sought.
(3) The petitioner may file a short statement of facts, reasons, and legal
uthority in support of the appeal.
(4) (a) Except as provided in Subsection (4Kb), no later than three business
days after receiving a notice of appeal, the executive secretary of the
records committee shall:
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(i) schedule a hearing for the records committee to discuss the
appeal at the next regularly scheduled committee meeting falling at
least 14 days after the date the notice of appeal is filed but no longer
than 45 days after the date the notice of appeal was filed provided,
however, the records committee may schedule an expedited hearing
upon application of the petitioner and good cause shown;
(ii) send a copy of the notice of hearing to the petitioner; and
(iii) send a copy of the notice of appeal, supporting statement, and
a notice of hearing to:
(A) each member of the records committee;
(B) the records officer and the chief administrative officer of
the governmental entity from which the appeal originated;
(C) any person who made a business confidentiality claim
under Section 63-2-308 for a record that is the subject of the
appeal; and
(D) all persons who participated in the proceedings before the
governmental entity's chief administrative officer.
(b) (i) The executive secretary of the records committee may decline to
schedule a hearing if the record series that is the subject of the appeal
has been found by the committee in a previous hearing involving the
same government entity to be appropriately classified as private,
controlled, or protected.
(ii) (A) If the executive secretary of the records committee declines
to schedule a hearing, the executive secretary of the records
committee shall send a notice to the petitioner indicating that the
request for hearing has been denied and the reason for the denial.
(B) The committee shall make rules to implement this section
as provided by Title 63, Chapter 46a, Utah Administrative
Rulemaking Act.
(5) (a) A written statement of facts, reasons, and legal authority in support
of the governmental entity's position must be submitted to the executive
secretary of the records committee not later than five business days before
the hearing.
(b) The governmental entity shall send a copy of the written statement
to the petitioner by first class mail, postage prepaid. The executive
secretary shall forward a copy of the written statement to each member of
the records committee.
(6) No later than ten business days after the notice of appeal is sent by the
executive secretary, a person whose legal interests may be substantially
affected by the proceeding may file a request for intervention before the records
committee. Any written statement of facts, reasons, and legal authority in
support of the intervener's position shall be filed with the request for
intervention. The person seeking intervention shall provide copies of the
statement to all parties to the proceedings before the records committee.
(7) The records committee shall hold a hearing within the period of time
described in Subsection (4).
(8) At the hearing, the records committee shall allow the parties to testify,
present evidence, and comment on the issues. The records committee may
allow other interested persons to comment on the issues.
(9) (a) The records committee may review the disputed records. However, if
the committee is weighing the various interests under Subsection (11), the
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committee must review the disputed records. The review shall be in
camera.
(b) Members of the records committee may not disclose any information
or record reviewed by the committee in camera unless the disclosure is
otherwise authorized by this chapter.
(10) (a) Discovery is prohibited, but the records committee may issue
subpoenas or other orders to compel production of necessary evidence.
(b) When the subject of a records committee subpoena disobeys or fails
to comply with the subpoena, the records committee may file a motion for
an order to compel obedience to the subpoena with the district court.
(c) The records committee's review shall be de novo.
(11) (a) No later than three business days after the hearing, the records
committee shall issue a signed order either granting the petition in whole
or in part or upholding the determination of the governmental entity in
whole or in part.
(b) The records committee may, upon consideration and weighing of the
various interests and public policies pertinent to the classification and
disclosure or nondisclosure, order the disclosure of information properly
classified as private, controlled, or protected if the public interest favoring
access outweighs the interest favoring restriction of access.
(c) In making a determination under Subsection (ll)(b), the records
committee shall consider and, where appropriate, limit the requester's use
and further disclosure of the record in order to protect privacy interests in
the case of private or controlled records, business confidentiality interests
in the case of records protected under Subsections 63-2-304(1) and (2), and
privacy interests or the public interest in the case of other protected
records.
(12) The order of the records committee shall include:
(a) a statement of reasons for the decision, including citations to this
chapter, court rule or order, another state statute, federal statute, or
federal regulation that governs disclosure of the record, provided that the
citations do not disclose private, controlled, or protected information;
(b) a description of the record or portions of the record to which access
was ordered or denied, provided that the description does not disclose
private, controlled, or protected information or information exempt from
disclosure under Subsection 63-2-20l(3)(b);
(c) a statement that any party to the proceeding before the records
committee may appeal the records committee's decision to district court;
and
(d) a brief summary of the appeals process, the time limits for filing an
appeal, and a notice that in order to protect its rights on appeal, the party
may wish to seek advice from an attorney.
(13) If the records committee fails to issue a decision within 35 days of the
filing of the notice of appeal, that failure shall be considered the equivalent of
an order denying the appeal. The petitioner shall notify the records committee
in writing if he considers the appeal denied.
(14) (a) Each government entity shall comply with the order of the records
committee and, if records are ordered to be produced, file:
(i) a notice of compliance with the records committee upon production of the records; or
(ii) a notice of intent to appeal.
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(b) (i) If the government entity fails to file a notice of compliance or a
notice of intent to appeal, the records committee may do either or both
of the following:
(A) impose a civil penalty of up to $500 for each day of
continuing noncompliance; or
(B) send written notice of the entity's noncompliance to the
governor for executive branch entities, to the Legislative Management Committee for legislative branch entities, and to the
Judicial Council for judicial branch agencies entities,
(ii) In imposing a civil penalty, the records committee shall consider
the gravity and circumstances of the violation, including whether the
failure to comply was due to neglect or was willful or intentional.
History: C. 1953, 63-2-403, enacted by L.
1991, ch. 259, § 28; 1992, ch. 280, § 35; 1995,
ch. 133, § 3; 1999, ch. 245, § 1.

63-2-404. Judicial review.
(1) (a) Any party to a proceeding before the records committee may petition
for judicial review by the district court of the records committee's order.
(b) The petition shall be filed no later than 30 days after the date of the
records committee's order.
(c) The records committee is a necessary party to the petition for
judicial review.
(d) The executive secretary of the records committee shall be served
with notice of the petition in accordance with the Utah Rules of Civil
Procedure.
(2) (a) A requester may petition for judicial review by the district court of a
governmental entity's determination as specified in Subsection 63-2-402
(1Kb).
(b) The requester shall file a petition no later than:
(i) 30 days after the governmental entity has responded to the
records request by either providing the requested records or denying
the request in whole or in part;
(ii) 35 days after the original request if the governmental entity
failed to respond to the request; or
(iii) 45 days after the original request for records if:
(A) the circumstances described in Subsection 63-2-401(l)(b)
occur; and
(B) the chief administrative officer failed to make a determination under Section 63-2-401.
(3) The petition for judicial review shall be a complaint governed by the
Utah Rules of Civil Procedure and shall contain:
(a) the petitioner's name and mailing address;
(b) a copy of the records committee order from which the appeal is
taken, if the petitioner brought a prior appeal to the records committee;
(c) the name and mailing address of the governmental entity that
issued the initial determination with a copy of that determination;
(d) a request for relief specifying the type and extent of relief requested;
and
(e) a statement of the reasons why the petitioner is entitled to relief.
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• (4) If the appeal is based on the denial of access to a protected record, the
urt shall allow the claimant of business confidentiality to provide to the court
e reasons for the claim of business confidentiality.
(5) All additional pleadings and proceedings in the district court are
overned by the Utah Rules of Civil Procedure.
' (6) The district court may review the disputed records. The review shall be
camera.
(7) The court shall:
(a) make its decision de novo, but allow introduction of evidence
presented to the records committee;
(b) determine all questions of fact and law without a jury; and
(c) decide the issue at the earliest practical opportunity.
(8) (a) The court may, upon consideration and weighing of the various
interests and public policies pertinent to the classification and disclosure
or nondisclosure, order the disclosure of information properly classified as
private, controlled, or protected if the interest favoring access outweighs
the interest favoring restriction of access.
(b) The court shall consider and, where appropriate, limit the requester's use and further disclosure of the record in order to protect privacy
interests in the case of private or controlled records, business confidentiality interests in the case of records protected under Subsections 63-2304(1) and (2), and privacy interests or the public interest in the case of
other protected records.
History: C. 1953, 63-2-404, enacted by L.
1991, ch. 259, § 29; 1992, ch. 280, § 36; 1995,
ch. 133, § 4.
NOTES TO DECISIONS
ANALYSIS

plaintiffs and neither the substitution nor the
delay prejudiced the defendant. Graham v.
D a v i s C o u n t y S o l i d W a s t e M g t & Energy Recovery Special Serv. Dist., 1999 UT App 136,
979 P.2d 363, cert, denied, 994 P.2d 1271 (Utah
1999).
.
onAOTTrr
„ C l > e * *n Y ° ^ g \ M t J ^ £ 0 ^ A ? ^ 2
70, 452 Utah Adv. Rep. 66, 52 P.3d 1240.

Timely amendment.
rlted'
Timely amendment.
Relating an amended pleading back to the
$ate of the original filing was proper when
there was a sufficient identity of interest between the original and the substituted

63-2-405. Confidential treatment of records for which no
exemption applies*
(1) A court may, on appeal or in a declaratory or other action, order the
confidential treatment of records for which no exemption from disclosure
applies if:
(a) there are compelling interests favoring restriction of access to the
record; and
(b) the interests favoring restriction of access clearly outweigh the
interests favoring access.
(2) If a governmental entity requests a court to restrict access to a record
under this section, the court shall require the governmental entity to pay the
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reasonable attorneys' fees incurred by the lead party in opposing the governmental entity's request, if:
(a) the court finds that no statutory or constitutional exemption from
disclosure could reasonably apply to the record in question; and
(b) the court denies confidential treatment under this section.
(3) This section does not apply to records that are specifically required to be
public under statutory provisions outside of this chapter or under Section
63-2-301, except as provided in Subsection (4).
(4) (a) Access to drafts and empirical data in drafts may be limited under
this section, but the court may consider, in its evaluation of interests
favoring restriction of access, only those interests that relate to the
underlying information, and not to the deliberative nature of the record.
(b) Access to original data in a computer program may be limited under
this section, but the court may consider, in its evaluation of interests
favoring restriction of access, only those interests that relate to the
underlying information, and not to the status of that data as part of a
computer program.

of terms to ensure that the terms of committee members are staggered so
that approximately half of the committee is appointed every two years.
(c) Each appointed member is eligible for reappointment for one additional term.
(4) When a vacancy occurs in the membership for any reason, the replacement shall be appointed for the unexpired term.
(5) (a) (i) Members who are not government employees shall receive no
compensation or benefits for their services, but may receive per diem
and expenses incurred in the performance of the member's official
duties at the rates established by the Division of Finance under
Sections 63A-3-106 and 63A-3-107.
(ii) Members may decline to receive per diem and expenses for their
service,
(b) (i) State government officer and employee members who do not
receive salary, per diem, or expenses from their agency for their
service may receive per diem and expenses incurred in the performance of their official duties from the committee at the rates established by the Division of Finance under Sections 63A-3-106 and
63A-3-107.
(ii) State government officer and employee members may decline to
receive per diem and expenses for their service.
(c) (i) Local government members who do not receive salary, per diem,
or expenses from the entity that they represent for their service may
receive per diem and expenses incurred in the performance of their
official duties at the rates established by the Division of Finance
under Sections 63A-3-106 and 63A-3-107.
(ii) Local government members may decline to receive per diem and
expenses for their service.

63-2-501

History: C. 1953, 63-2-405, enacted by L.
1992, ch. 280, § 37.
NOTES TO DECISIONS
Cited in Young v. Salt Lake County, 2002 UT
70, 452 Utah Adv. Rep. 66, 52 P.3d 1240.

PART 5
STATE RECORDS COMMITTEE
63-2-501,

State Records Committee created — Membership — Terms — Vacancies — Expenses.

(1) There is created the State Records Committee within the Department of
Administrative Services to consist of the following seven individuals:
(a) an individual in the private sector whose profession requires him to
create or manage records that if created by a governmental entity would
be private or controlled;
(b) the state auditor or the auditor's designee;
(c) the director of the Division of State History or the director's
designee;
(d) the governor or the governor's designee;
(e) one citizen member;
(f) one elected official representing political subdivisions; and
(g) one individual representing the news media.
(2) The members specified in Subsections (l)(a), (e), (f), and (g) shall be
appointed by the governor with the consent of the Senate.
(3) (a) Except as required by Subsection (3)(b), as terms of current
committee members expire, the governor shall appoint each new member
or reappointed member to a four-year term.
(b) Notwithstanding the requirements of Subsection (3)(a), the governor shall, at the time of appointment or reappointment, adjust the length
50

History: C. 1953, 63-2-501, enacted by L.
1991, ch. 259, § 30; 1992, ch. 280, § 38; 1994,
ch. 99, § 3; 1996, ch. 194, § 15; 1996, ch. 243,
* § 127; 2002, ch. 176, § 54; 2003, ch. 153, § 1.
Amendment
Notes. — The
2002
amendment, effective May 6, 2002, deleted "ad-

63-2-502

vice and" before "consent of the Senate" in
Subsection (2) and made technical corrections.
The 2003 amendment, effective May 5, 2003,
added "or the director's designee" at the end of
Subsection (l)(c).

63-2-502. State Records Committee — Duties.
(1) The records committee shall:
(a) meet at least once every three months;
(b) review and approve retention and disposal of records;
(c) hear appeals from determinations of access as provided by Section
63-2-403; and
(d) appoint a chairman from among its members.
(2) The records committee may:
(a) make rules to govern its own proceedings as provided by Title 63,
Chapter 46a, Utah Administrative Rulemaking Act; and
(b) by order, after notice and hearing, reassign classification and
designation for any record series by a governmental entity if the governmental entity's classification or designation is inconsistent with this
chapter.
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(3) The records committee shall annually appoint an executive secretary to
he records committee. The executive secretary may not serve as a voting
nember of the committee.
(4) Five members of the records committee are a quorum for the transaction
f business.
(5) The state archives shall provide staff and support services for the
ecords committee.
(6) Unless otherwise reimbursed, the citizen member, the individual in the
irivate sector, and the representative of the news media shall receive a per
iem as established by the Division of Finance in Section 63A-3-106.
(7) If the records committee reassigns the classification or designation of a
ecord or record series under Subsection (2Kb), any affected governmental
ntity or any other interested person may appeal the reclassification or
edesignation to the district court. The district court shall hear the matter de
ovo.
(8) The Office of the Attorney General shall provide counsel to the records
ommittee and shall review proposed retention schedules.
History: C. 1953, 63-2-502, enacted by L.
»91, ch. 259, § 31; 1992, ch. 280, § 39; 1994,
ti. 12, § 79; 1995, ch. 133, § 5.

PART 6
ACCURACY OF RECORDS
3-2-601. Rights of individuals on whom data is maintained.
(1) (a) Each governmental entity shall file with the state archivist a
statement explaining the purposes for which record series designated
private or controlled are collected and used by that governmental entity.
(b) That statement is a public record.
(2) Upon request, each governmental entity shall explain to an individual;
(a) the reasons the individual is asked to furnish to the governmental
entity information that could be classified private or controlled;
(b) the intended uses of the information; and
(c) the consequences for refusing to provide the information.
(3) A governmental entity may not use private or controlled records for
lrposes other than those given in the statement filed with the state archivist
ider Subsection (1) or for purposes other than those for which another
>vernmental entity could use the record under Section 63-2-206.
History: C. 1953, 63-2-601, enacted by L.
91, ch. 259, § 32; 1992, ch. 280, § 40.

3-2-602. Disclosure to subject of records — Context of
use.
When providing records under Subsection 63-2-202(1) or when providing
iblic records about an individual to the persons specified in Subsection
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J63-2-202C1), a governmental entity shall, upon request, disclose the context in
which the record is used.
History; C. 1953, 63-2-602, enacted by L.
1991, ch. 259, § 33; 1992, ch. 280, § 41.

63-2-603. Requests to amend a record —Appeals.
(1) Proceedings of state agencies under this section shall be governed by
'Title 63, Chapter 46b, Administrative Procedures Act.
(2) (a) Subject to Subsection (8), an individual may contest the accuracy or
completeness of any public, or private, or protected record concerning him
by requesting the governmental entity to amend the record. However, this
section does not affect the right of access to private or protected records.
(b) The request shall contain the following information:
(i) the requester's name, mailing address, and daytime telephone
number; and
(ii) a brief statement explaining why the governmental entity
should amend the record.
(3) The governmental entity shall issue an order either approving or
denying the request to amend as provided in Title 63, Chapter 46b, Adminisative Procedures Act, or, if the act does not apply, no later than 30 days after
eceipt of the request.
• (4) If the governmental entity approves the request, it shall correct all of its
ecords that contain the same incorrect information as soon as practical. A
overnmental entity may not disclose the record until it has amended it.
, (5) If the governmental entity denies the request, it shall:
(a) inform the requester in writing; and
(b) provide a brief statement giving its reasons for denying the request.
(6) (a) If a governmental entity denies a request to amend a record, the
requester may submit a written statement contesting the information in
the record.
(b) The governmental entity shall:
(i) file the requester's statement with the disputed record if the
record is in a form such that the statement can accompany the record
or make the statement accessible if the record is not in a form such
that the statement can accompany the record; and
(ii) disclose the requester's statement along with the information in
the record whenever the governmental entity discloses the disputed
information.
<' (7) The requester may appeal the denial of the request to amend a record
ursuant to the Administrative Procedures Act or, if that act does not apply, to
'strict court.
(8) This section does not apply to records relating to title to real or personal
roperty, medical records, judicial case files, or any other records that the
vernmental entity determines must be maintained in their original form to
otect the public interest and to preserve the integrity of the record system.
History: C. 1953, 63-2-603, enacted by L.
~1, ch. 259, § 34; 1992, ch. 280, § 42.
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PART 7

. (4) (a) The political subdivision shall establish an appeals process for
persons aggrieved by classification, designation or access decisions,
(b) The policy or ordinance shall provide for;
(i) an appeals board composed of the governing body of the political
subdivision; or
(ii) a separate appeals board composed of members of the governing
body and the public, appointed by the governing body.
;(5) If the requester concurs, the political subdivision may also provide for an
ditional level of administrative review to the records committee in accorce with Section 63-2-403.
(6) Appeals of the decisions of the appeals boards established by political
bdivisions shall be by petition for judicial review to the district court. The
ntents of the petition for review and the conduct of the proceeding shall be in
cordance with Sections 63-2-402 and 63-2-404.
,(7) Any political subdivision that adopts an ordinance or policy under
bsection (1) shall forward to state archives a copy and summary description
the ordinance or policy.

APPLICABILITY TO POLITICAL SUBDIVISIONS, THE
JUDICIARY, AND THE LEGISLATURE
63-2-701. Political subdivisions may adopt ordinances in
compliance with chapter.
(1) (a) Each political subdivision may adopt an ordinance or a policy
applicable throughout its jurisdiction relating to information practices
including classification, designation, access, denials, segregation, appeals,
management, retention, and amendment of records.
(b) The ordinance or policy shall comply with the criteria set forth in
this section.
(c) If any political subdivision does not adopt and maintain an ordinance or policy, then that political subdivision is subject to this chapter.
(d) Notwithstanding the adoption of an ordinance or policy, each polit- \
ical subdivision is subject to Parts 1 and 3, and Sections 63-2-201,
63-2-202, 63-2-205, 63-2-206, 63-2-601, 63-2-602, 63-2-905, and 63-2-907.
(e) Every ordinance, policy, or amendment to the ordinance or policy \
shall be filed with the state archives no later than 30 days after its
effective date.
(f) The political subdivision shall also report to the state archives all :
retention schedules, and all designations and classifications applied to ;
record series maintained by the political subdivision.
(g) The report required by Subsection (f) is notification to state archives \
of the political subdivision's retention schedules, designations, and
classifications. The report is not subject to approval by state archives. If;
state archives determines that a different retention schedule is needed for
state purposes, state archives shall notify the political subdivision of the
state's retention schedule for the records and shall maintain the records if '*
requested to do so under Subsection 63-2-905(2).
(2) Each ordinance or policy relating to information practices shall:
(a) provide standards for the classification and designation of the"
records of the political subdivision as public, private, controlled, or
protected in accordance with Part 3 of this chapter;
(b) require the classification of the records of the political subdivision in
accordance with those standards;
(c) provide guidelines for establishment of fees in accordance with;
Section 63-2-203; and
(d) provide standards for the management and retention of the records
of the political subdivision comparable to Section 63-2-903,
(3) (a) Each ordinance or policy shall establish access criteria, procedures,
and response times for requests to inspect, obtain, or amend records of the"
political subdivision, and time limits for appeals consistent with this!
chapter.
(b) In establishing response times for access requests and time limits;
for appeals, the political subdivision may establish reasonable time frames;
different than those set out in Section 63-2-204 and Part 4 of this chapter
if it determines that the resources of the political subdivision are insuffi<
cient to meet the requirements of those sections.
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"'story: C. 1953, 63-2-701, enacted by L.
1, ch. 259, § 35; 1992, ch. 280, § 43; 1994,
99, § 4.

-2-702. Applicability to judiciary,
^1) The judiciary is subject to the provisions of this chapter except as
^ovided in this section.
i(2) (a) The judiciary is not subject to Part 4 of this chapter except as
provided in Subsection (5).
(b) The judiciary is not subject to Part 5 of this chapter.
(c) The judiciary is subject to only the following sections in Part 9 of this
,, chapter: Sections 63-2-905 and 63-2-906.
(3) The Judicial Council, the Administrative Office of the Courts, the courts,
d other administrative units in the judicial branch shall designate and
ssify their records in accordance with Sections 63-2-301 through 63-2-304.
(4) Substantially consistent with the provisions of this chapter, the Judicial
uncil shall:
(a) make rules governing requests for access, fees, classification, designation, segregation, management, denials and appeals of requests for
, access and retention, and amendment of judicial records;
(b) establish an appellate board to handle appeals from denials of
\ requests for access and provide that a requester who is denied access by
the appellate board may file a lawsuit in district court; and
(c) provide standards for the management and retention of judicial
records substantially consistent with Section 63-2-903.
) Rules governing appeals from denials of requests for access shall
tantially comply with the time limits provided in Section 63-2-204 and
4 of this chapter.
) Upon request, the state archivist shall:
/ (a) assist with and advise concerning the establishment of a records
V management program in the judicial branch; and
(b) as required by the judiciary, provide program services similar to
Hhose available to the executive and legislative branches of government as
provided in this chapter.
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History: C. 1953, 63-2-702, enacted by L.
1991, ch. 259, § 36; 1992, ch. 280, § 44.
Cross-References. — Court record management, Rule 4-201 et seq,, Code of Judicial
Administration.

Record retention, Appx. F, Code of Judicial
Administration.

63-2-703. Applicability to the Legislature.
(1) The Legislature and its staff offices shall designate and classify records
in accordance with Sections 63-2-301 through 63-2-304 as public, private,
controlled, or protected.
(2) (a) The Legislature and its staff offices are not subject to Section
63-2-203 or to Part 4 or 5 of this chapter.
(b) The Legislature is subject to only the following sections in Part 9 of
this chapter: Sections 63-2-902, 63-2-906, and 63-2-909.
(3) The Legislature, through the Legislative Management Committee, shall
establish policies to handle requests for records and fees and may establish an
appellate board to hear appeals from denials of access.
(4) Policies shall include reasonable times for responding to access requests
consistent with the provisions of Part 2 of this chapter, fees, and reasonable
time limits for appeals.
(5) Upon request, the state archivist shall:
(a) assist with and advise concerning the establishment of a records
management program in the Legislature; and
(b) as required by the Legislature, provide program services similar to
those available to the executive branch of government, as provided in this
chapter.
History: C. 1953, 63-2-703, enacted by L.
1991, ch. 259, § 37; 1992, ch. 228, § 4; 1992,
ch. 280, § 45.

PART 8
REMEDIES
63-2-801. Criminal penalties.
(1) (a) A public employee or other person who has lawful access to any
private, controlled, or protected record under this chapter, and who
intentionally discloses or provides a copy of a private, controlled, or
protected record to any person knowing that such disclosure is prohibited,
is guilty of a class B misdemeanor,
(b) It is a defense to prosecution under Subsection (l)(a) that the actor
released private, controlled, or protected information in the reasonable,
belief that the disclosure of the information was necessary to expose a
violation of law involving government corruption, abuse of office, or
misappropriation of public funds or property.
(c) It is a defense to prosecution under Subsection (l)(a) that the record
could have lawfully been released to the recipient if it had been properly
classified.
(2) (a) A person who by false pretenses, bribery, or theft, gains access to or
obtains a copy of any private, controlled, or protected record to which he is
not legally entitled is guilty of a class B misdemeanor.
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(b) No person shall be guilty under Subsection (2)(a) who receives the
record, information, or copy after the fact and without prior knowledge of
or participation in the false pretenses, bribery, or theft.
3) A public employee who intentionally refuses to release a record the
closure of which the employee knows is required by law or by final
' appealed order from a governmental entity, the records committee, or a
urt, is guilty of a class B misdemeanor.
istory: C. 1953, 63-2-801, enacted by L.
~1, ch. 259, § 38; 1992, ch, 280, § 46.
ross-References. — Sentencing for

misdemeanors,
301.

76-3-201, 76-3-204, 76-3-

•2-802. Injunction — Attorneys' fees.
1) A district court in this state may enjoin any governmental entity or
"tical subdivision that violates or proposes to violate the provisions of this
~pter.
2) (a) A district court may assess against any governmental entity or
political subdivision reasonable attorneys* fees and other litigation costs
reasonably incurred in connection with a judicial appeal of a denial of a
records request if the requester substantially prevails.
(b) In determining whether to award attorneys' fees under this section,
the court shall consider:
(i) the public benefit derived from the case;
(ii) the nature of the requester's interest in the records; and
(iii) whether the governmental entity's or political subdivision's
actions had a reasonable basis.
(c) Attorneys' fees shall not ordinarily be awarded if the purpose of the
litigation is primarily to benefit the requester's financial or commercial
interest.
Neither attorneys' fees nor costs shall be awarded for fees or costs
Ted during administrative proceedings.
) Notwithstanding Subsection (2), a court may only award fees and costs
rred in connection with appeals to district courts under Subsection
-404(2) if the fees and costs were incurred 20 or more days after the
uester provided to the governmental entity or political subdivision a
ment of position that adequately explains the basis for the requester's
tion.
) Claims for attorneys' fees as provided in this section or for damages are
'ect to Title 63, Chapter 30, Governmental Immunity Act.
"tory: C. 1953, 63-2-802, enacted by L.
, ch. 259, § 39; 1992, ch. 280, § 47.

!-803. No liability for certain decisions of a governmental entity or a political subdivision.
* Neither the governmental entity or political subdivision, nor any officer
ployee of the governmental entity or political subdivision, is liable for
ges resulting from the release of a record where the person or govern5
requesting the record presented evidence of authority to obtain the
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record even if it is subsequently determined that the requester had no
authority.
(2) Neither the governmental entity or political subdivision, nor any officer
or employee of the governmental entity or political subdivision, is liable for
damages arising from the negligent disclosure of records classified as private
under Subsection 63-2-302(l)(f) unless:
(a) the disclosure was of employment records maintained by the gov-,
ernmental entity; or
(b) the current or former government employee had previously filed the
notice required by Section 63-2-302.5 and:
(i) the government entity did not take reasonable steps to preclude"
access or distribution of the record; or
(ii) the release of the record was otherwise willfully or grossly
negligent.
(3) A mailing from a government agency to an individual who has filed ail
application under Section 63-2-302.5 is not a wrongful disclosure under this
chapter.
History: C. 1953, 63-2-803, enacted by L.
1991, ch. 259, § 40; 1992, ch. 280, § 48; 2001
(1st S.S.), ch. 8, § 12; 2002, ch. 191, §§ 7, 8.
Amendment Notes. — The 2001 (1st S.S.)
amendment, effective July 1, 2002, added Subsection (2) and made a related change. But see
the compiler's note below.
The 2002 amendment, effective July 1, 2003,
added the Subsection (1) designation and added

Subsections (2) and (3).
Compiler's Notes. — This section
amended by L. 2001, ch. 74, effective Janua
1, 2002; that amendment was superseded :
the amendment by L. 2001 (1st S.S.), ch.
§ 12, pursuant to § 15 of that act. The tw~
amendments were identical. Both amendmen
were repealed by L. 2002, ch. 191, § 8, effectiv
July 1, 2002.

63-2-804. Disciplinary action.
A governmental entity or political subdivision may take disciplinary actio;
which may include suspension or discharge against any employee of
governmental entity or political subdivision who intentionally violates an."
provision of this chapter.
History: C. 1953, 63-2-804, e n a c t e d by L.
1992, ch. 280, § 49.

PART 9
ARCHIVES AND RECORDS SERVICE
63-2-901. Division of Archives and Records Service created — Duties.
(1) There is created the Division of Archives and Records Service within tti
Department of Administrative Services.
(2) The state archives shall:
(a) administer the stated archives and records management progr;
including storage of records, central microphotography programs, an
quality control;
(b) apply fair, efficient, and economical management methods to tT
collection, creation, use, maintenance, retention, preservation, disclosur;
and disposal of records and documents;
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(c) establish standards, procedures, and techniques for the effective
management and physical care of records;
(d) conduct surveys of office operations and recommend improvements
! in current records management practices, including the use of space,
equipment, automation, and supplies used in creating, maintaining,
- storing, and servicing records;
(e) establish standards for the preparation of schedules providing for
;
the retention of records of continuing value and for the prompt and orderly
disposal of state records ho longer possessing sufficient administrative,
;
historical, legal, or fiscal value to warrant further retention;
(f) establish, maintain, and operate centralized microphotography lab
facilities and quality control for the state;
(g) provide staff and support services to the records committee;
(h) develop training programs to assist records officers and other
"interested officers and employees of governmental entities to administer
this chapter;
(i) provide access to public records deposited in the archives;
(j) provide assistance to any governmental entity in administering this
chapter; and
(k) prepare forms for use by all governmental entities for a person
requesting access to a record.
The state archives may:
(a) establish a report and directives management program; and
(b) establish a forms management program.
' The executive director of the Department of Administrative Services
direct the state archives to administer other functions or services
istent with this chapter.
tory: C. 1953, 63-2-901, enacted by L.
, ch. 259, § 41; 1992, ch. 280, § 50.

-902. State archivist — Duties.
With the approval of the governor, the executive director of the Depart", of Administrative Services shall appoint the state archivist to serve as
*or of the state archives. The state archivist shall be qualified by archival
"g, education, and experience.
The state archivist is charged with custody of the following:
(a) the enrolled copy of the Utah constitution;
(b) the acts and resolutions passed by the Legislature;
(c) all records kept or deposited with the state archivist as provided by
w;
(d) the journals of the Legislature and all bills, resolutions, memorials,
etitions, and claims introduced in the Senate or the House of
presentatives;
(e) Indian war records; and
(f) oaths of office of all state officials.
(a) The state archivist is the official custodian of all noncurrent records
f permanent or historic value that are not required by law to remain in
e custody of the originating governmental entity.
(b) Upon the termination of any governmental entity, its records shall
transferred to the state archives.
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63-2-906

3-2-905. Records declared property of the state — Disposition.

History: C. 1953, 63-2-902, e n a c t e d by L.
1991, ch. 259, § 42; 1996, ch. 31, § 1.

63-2-903. Duties of governmental entities.
The chief administrative officer of each governmental entity shall:
(1) establish and maintain an active, continuing program for the
economical and efficient management of the governmental entity's records
as provided by this chapter;
(2) appoint one or more records officers who will be trained to work with
the state archives in the care, maintenance, scheduling, disposal, classification, designation, access, and preservation of records;
(3) make and maintain adequate and proper documentation of the
organization, functions, policies, decisions, procedures, and essential
transactions of the governmental entity designed to furnish information to
protect the legal and financial rights of persons directly affected by the I
entity's activities;
(4) submit to the state archivist proposed schedules of records for final
approval by the records committee;
(5) cooperate with the state archivist in conducting surveys made by the
state archivist;
(6) comply with rules issued by the Department of Administrative
Services as provided by Section 63-2-904;
(7) report to the state archives the designation of record series that it
maintains;
(8) report to the state archives the classification of each record series
that is classified; and
(9) establish and report to the state archives retention schedules for
objects that the governmental entity determines are not records under
Subsection 63-2-103(18), but that have historical or evidentiary value.
History: C. 1953, 63-2-903, e n a c t e d by L.
1991, ch. 259, § 43; 1992, ch. 280, § 51; 2002,
ch. 97, § 5; 2002, ch. 185, § 39.
Amendment
Notes. — The
2002
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amendments were both effective May 6, 2002,
and both substituted "Subsection 63-2-103(18)"
for "Subsection 63-2-301(18)" in Subsection (9).

63-2-904. Rulemaking authority.
(1) The executive director of the Department of Administrative Services,
with the recommendation of the state archivist, may make rules as provided b
Title 63, Chapter 46a, Utah Administrative Rulemaking Act, to implemen
provisions of this chapter dealing with procedures for the collection, storage
designation, classification, access, and management of records.
(2) A governmental entity that includes divisions, boards, departments,
committees, commissions, or other subparts that fall within the definition of,
governmental entity under this chapter, may, by rule, specify at which level th :
requirements specified in this chapter shall be undertaken.

' (1) All records created or maintained by a governmental entity of the state
e the property of the state and shall not be mutilated, destroyed, or
therwise damaged or disposed of, in whole or part, except as provided in this
" apter.
(2) (a) Except as provided in Subsection (b), all records created or maintained by a political subdivision of the state are the property of the state
and shall not be mutilated, destroyed, or otherwise damaged or disposed
of, in whole or in part, except as provided in this chapter.
(b) Records which constitute a valuable intellectual property shall be
the property of the political subdivision.
(c) The state archives may, upon request from a political subdivision,
take custody of any record series of the political subdivision. A political
' subdivision which no longer wishes to maintain custody of a record which
must be retained under the political subdivision's retention schedule or
the state archive's retention schedule shall transfer it to the state archives
for safekeeping and management.
(3) It is unlawful for a governmental entity or political subdivision to
cntionally mutilate, destroy, or otherwise damage or dispose of a record
™es knowing that such mutilation, destruction, or damage is in contravenn of the political subdivision's or the state archive's properly adopted
ntion schedule.
-tory: C. 1953, 63-2-905, enacted by L.
1, ch. 259, § 45; 1992, ch. 280, § 53; 1994,
99, § 5.

-2-906. Certified and microphotographed copies.
»J) Upon demand, the state archives shall furnish certified copies of a record
its exclusive custody that is classified public or that is otherwise determined
fee public under this chapter by the originating governmental entity, the
rds committee, or a court of law. When certified by the state archivist
"er the seal of the state archives, the copy has the same legal force and effect
k
f certified by the originating governmental entity.
) The state archives may microphotograph records when it determines
t microphotography is ah efficient and economical way to care, maintain,
preserve the record. A transcript, exemplification, or certified copy of a
ophotograph has the same legal force and effect as the original. Upon
'ew and approval of the microphotographed film by the state archivist, the
ce documents may be destroyed,
) The state archives may allow another governmental entity to microphoaph records in accordance with standards set by the state archives.
story: C. 1953, 63-2-906, enacted by L.
ch. 259, § 46; 1992, ch. 280, § 54.

History: C. 1953, 63-2-904, e n a c t e d by L.
1991, ch. 259, § 44; 1992, ch. 280, § 52.
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63-2-907. Right to replevin.
To secure the safety and preservation of records, the state archivist or his
representative may examine all records. On behalf of the state archivist, the
attorney general may replevin any records that are not adequately safeguarded.
History: C. 1953, 63-2-907, e n a c t e d by L.
1991, ch. 259, § 47.

63-2-908. Inspection and summary of record series.
The state archives shall provide for public inspection of the title and a
summary description of each record series.
History: C. 1953, 63-2-908, e n a c t e d by L.
1991, ch. 259, § 48; 1992, ch. 280, § 55; 1997,
ch. 135, § 8.

63-2-909. Records made public after 75 years.
(1) The classification of a record is not permanent and a record that was not
classified public under this act shall become a public record when the
justification for the original or any subsequent restrictive classification no
longer exists. A record shall be presumed to be public 75 years after its
creation, except that a record that contains information about an individual 21
years old or younger at the time of the record's creation shall be presumed to
be public 100 years after its creation.
(2) Subsection (1) does not apply to records of unclaimed property held by
the state treasurer in accordance with Title 67, Chapter 4a, Unclaimed
Property Act.
History: C. 1953, 63-2-909, e n a c t e d by L.
1991, ch. 259, § 49; 1995, ch. 198, § 9.
Meaning of "this act." — The phrase "this

act" in Subsection (1) means Laws 1991, ch.
259, which enacted this chapter.

PART 10
PUBLIC ASSOCIATIONS
63-2-1001, Definitions — Public associations subject to
act.
(1) As used in this section:
(a) "Public association" means any association, organization, or society
whose members include elected or appointed public officials and for which
public funds are used or paid to the public association for membership
dues or for other support for the official's participation in the public
association.
(b) (i) "Public funds" means any monies received by a public entity from
appropriations, taxes, fees, interest, or other returns on investment.
(ii) "Public funds" does not include monies donated to a public
entity by a person or entity.
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The budget documents and financial statements of a public association
I be released pursuant to a written request if 50% or more of the public
pciation's:
(a) members are elected or appointed public officials from this state;
and
(b) membership dues or other financial support come from public funds
from this state.
"story: C. 1953, 63-2-1001, e n a c t e d by L.
ft ch. 254, § 1,
~ective Dates. — Laws 2001, ch. 254

became effective on April 30, 2001, pursuant to
Utah Const., Art. VI, Sec. 25.

CHAPTER 3
DEPARTMENT OF PUBLICITY AND
INDUSTRIAL DEVELOPMENT
[REPEALED]
13-1 to 63-3-17.

Repealed.

peals. — Sections 63-3-1 to 63-3-17, enby Laws 1941, ch. 75, §§ 1 to 13 and
S to 20, relating to the creation, powers
functions of the Department of Publicity

and Industrial Development, were repealed by
Laws 1953, ch. 123, § 15. For present
provisions, see Title 9, Community and Economic Development.

CHAPTER 4
CONSERVATION AND RESEARCH
FOUNDATION [REPEALED]
-1 to 63-4-8.

Repealed,

peals. — Laws 1990, ch. 98, § 1 repeals
-4-1 to 63-4-8, Utah Code Annotated 1953
last amended by Laws 1983, ch. 320,

§ 41, relating to the Utah Conservation and
Research Foundation, effective April 23, 1990.

CHAPTER 5
EMERGENCY MANAGEMENT
Repealed.
Definitions.
Renumbered.
Disaster Emergency Advisory Council created — Function — Composition — Expenses.
Hazardous Chemical Emergency Re-
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PARTI
GENERAL PROVISIONS
63-2-103.

Definitions.

As used in this chapter:
(1) "Audit" means:
(a) a systematic examination of financial, management, program,
and related records for the purpose of determining the fair presentation of financial statements, adequacy of internal controls, or compliance with laws and regulations; or
(b) a systematic examination of program procedures and operations for the purpose of determining their effectiveness, economy,
efficiency, and compliance with statutes and regulations.
(2) "Chronological logs" mean the regular and customary summary
records of law enforcement agencies and other public safety agencies that
show:
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(a) the time and general nature of police, fire, and paramedic c
made to the agency;
(b) and any arrests or jail bookings made by the agency.
(3) "Classification," "classify," and their derivative forms mean dei
mining whether a record series, record, or information within a recor<
public, private, controlled, protected, or exempt from disclosure un
Subsection 63-2-20l(3)(b).
(4) (a) "Computer program" means:
(i) a series of instructions or statements that permit
functioning of a computer system in a manner designed to prov
storage, retrieval, and manipulation of data from the compu
system; and
(ii) any associated documentation and source material t]
explain how to operate the computer program.
(b) "Computer program" does not mean:
(i) the original data, including numbers, text, voice, graphi
and images;
(ii) analysis, compilation, and other manipulated forms of 1
original data produced by use of the program; or
(iii) the mathematical or statistical formulas, excluding 1
underlying mathematical algorithms contained in the progra
that would be used if the manipulated forms of the original d*
were to be produced manually.
(5) (a) "Contractor" means:
(i) any person who contracts with a governmental entity
provide goods or services directly to a governmental entity; oi
(ii) any private, nonprofit organization that receives fun
from a governmental entity.
(b) "Contractor" does not mean a private provider.
(6) "Controlled record" means a record containing data on individu*
that is controlled as provided by Section 63-2-303.
(7) "Designation," "designate," and their derivative forms mean indicj
ing, based on a governmental entity's familiarity with a record series
based on a governmental entity's review of a reasonable sample of a reco
series, the primary classification that a majority of records in a reco
series would be given if classified and the classification that other recor
typically present in the record series would be given if classified.
(8) "Elected official" means each person elected to a state office, coun
office, municipal office, school board or school district office, or sped
district office, but does not include judges.
(9) "Explosive" means a chemical compound, device, or mixture:
(a) commonly used or intended for the purpose of producing t
explosion; and
(b) that contains oxidizing or combustive units or other ingredien
in proportions, quantities, or packing so that:
(i) an ignition by fire, friction, concussion, percussion, or det
nator of any part of the compound or mixture may cause a sudd(
generation of highly heated gases; and
(ii) the resultant gaseous pressures are capable of:
(A) producing destructive effects on contiguous objects; <
(B) causing death or serious bodily injury.
(10) "Government audit agency" means any governmental entity thj
c o n d u c t s a n pmrKt
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(11) (a) "Governmental entity" means:
(i) executive department agencies of the state, the offices of the
governor, lieutenant governor, state auditor, attorney general,
and state treasurer, the Board of Pardons and Parole, the Board
of Examiners, the National Guard, the Career Service Review
Board, the State Board of Education, the State Board of Regents,
and the State Archives;
(ii) the Office of the Legislative Auditor General, Office of the
Legislative Fiscal Analyst, Office of Legislative Research and
General Counsel, the Legislature, and legislative committees,
except any political party, group, caucus, or rules or sifting
committee of the Legislature;
(iii) courts, the Judicial Council, the Office of the Court Administrator, and similar administrative units in the judicial branch;
(iv) any state-funded institution of higher education or public
education; or
(v) any political subdivision of the state, but, if a political
subdivision has adopted an ordinance or a policy relating to
information practices pursuant to Section 63-2-701, this chapter
shall apply to the political subdivision to the extent specified in
Section 63-2-701 or as specified in any other section of this
chapter that specifically refers to political subdivisions,
(b) "Governmental entity" also means every office, agency, board,
bureau, committee, department, advisory board, or commission of an
entity listed in Subsection (ll)(a) that is funded or established by the
government to carry out the public's business,
(12) "Gross compensation" means every form of remuneration payable
for a given period to an individual for services provided including salaries,
commissions, vacation pay, severance pay, bonuses, and any board, rent,
housing, lodging, payments in kind, and any similar benefit received from
the individual's employer.
(13) "Individual" means a human being.
(14) (a) "Initial contact report" means an initial written or recorded
report, however titled, prepared by peace officers engaged in public
patrol or response duties describing official actions initially taken in
response to either a public complaint about or the discovery of an
apparent violation of law, which report may describe:
(i) the date, time, location, and nature of the complaint, the
incident, or offense;
(ii) names of victims;
(iii) the nature or general scope of the agency's initial actions
taken in response to the incident;
(iv) the general nature of any injuries or estimate of damages
sustained in the incident;
(v) the name, address, and other identifying information about
any person arrested or charged in connection with the incident; or
(vi) the identity of the public safety personnel, except undercover personnel, or prosecuting attorney involved in responding
to the initial incident.
(b) Initial contact reports do not include follow-up or investigative
reports prepared after the initial contact report. However, if the
information specified in Subsection (14)(a) appears in follow-up or
investigative reports, it may only be treated confidentially if it is
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private, controlled, protected, or exempt from disclosure under Su
section 63-2-201(3)(b).
(15) "Legislative body" means the Legislature.
(16) "Notice of compliance" means a statement confirming that
governmental entity has complied with a records committee order.
(17) "Person" means:
(a) an individual;
(b) a nonprofit or profit corporation;
(c) a partnership;
(d) a sole proprietorship;
(e) other type of business organization; or
(f) any combination acting in concert with one another,
(18) "Private provider" means any person who contracts with a gover]
mental entity to provide services directly to the public.
(19) "Private record" means a record containing data on individua
that is private as provided by Section 63-2-302.
(20) "Protected record" means a record that is classified protected i
provided by Section 63-2-304.
(21) "Public record" means a record that is not private, controlled, (
protected and that is not exempt from disclosure as provided in Subsectic
63-2-201(3)(b).
(22) (a) "Record" means a book, letter, document, paper, map, plai
photograph, film, card, tape, recording, electronic data, or othe
documentary material regardless of physical form or characteristic!
(i) that is prepared, owned, received, or retained by a goven
mental entity or political subdivision; and
(ii) where all of the information in the original is reproducib]
by photocopy or other mechanical or electronic means.
(b) "Record" does not mean:
(i) a personal note or personal communication prepared o
received by an employee or officer of a governmental entity in th
employee's or officer's private capacity;
(ii) a temporary draft or similar material prepared for th
originator's personal use or prepared by the originator for th
personal use of an individual for whom the originator is working
(iii) material that is legally owned by an individual in th
individual's private capacity;
(iv) material to which access is limited by the laws of copyrigh
or patent unless the copyright or patent is owned by a govern
mental entity or political subdivision;
(v) proprietary software;
(vi) junk mail or a commercial publication received by i
governmental entity or an official or employee of a governmenta
entity;
(vii) a book that is cataloged, indexed, or inventoried anc
contained in the collections of a library open to the public;
(viii) material that is cataloged, indexed, or inventoried anc
contained in the collections of a library open to the public
regardless of physical form or characteristics of the material;
(ix) a daily calendar or other personal note prepared by the
originator for the originator's personal use or for the personal use
of an individual for whom the originator is working;
(x) a computer program that is developed or purchased by oi
fciT a n v c r m r o r m n o n f o l £kT-»fifir -Pr*-** l4-<-* A « r « , - « ~ .

(xi) a note or internal memorandum prepared as part of the
deliberative process by:
(A) a member of the judiciary;
(B) an administrative law judge;
(C) a member of the Board of Pardons and Parole; or
(D) a member of any other body charged by law with
performing a quasi-judicial function; or
(xii) a telephone number or similar code used to access a
mobile communication device that is used by an employee or
officer of a governmental entity, provided that the employee or
officer of the governmental entity has designated at least one
business telephone number that is a public record as provided in
Section 63-2-301.
(23) "Record series" means a group of records that may be treated as a
unit for purposes of designation, description, management, or disposition.
(24) "Records committee" means the State Records Committee created
in Section 63-2-501.
(25) "Records officer" means the individual appointed by the chief
administrative officer of each governmental entity, or the political subdivision to work with state archives in the care, maintenance, scheduling,
designation, classification, disposal, and preservation of records.
(26) "Schedule," "scheduling," and their derivative forms mean the
process of specifying the length of time each record series should be
retained by a governmental entity for administrative, legal, fiscal, or
historical purposes and when each record series should be transferred to
the state archives or destroyed.
(27) "Sponsored research" means research, training, and other sponsored activities as defined by the federal Executive Office of the President,
Office of Management and Budget:
(a) conducted:
(i) by an institution within the state system of higher education defined in Section 53B-1-102; and
(ii) through an office responsible for sponsored projects or
programs; and
(b) funded or otherwise supported by an external:
(i) person that is not created or controlled by the institution
within the state system of higher education; or
(ii) federal, state, or local governmental entity
(28) "State archives" means the Division of Archives and Records
Service created in Section 63-2-901.
(29) "State archivist" means the director of the state archives.
(30) "Summary data" means statistical records and compilations that
contain data derived from private, controlled, or protected information but
that do not disclose private, controlled, or protected information.
History: C. 1953, 63-2-103, e n a c t e d by L.
1991, ch. 259, § 10; 1992, ch. 280, § 15; 1994,
ch. 13, § 4; 2002, ch. 78, § 1; 2005, ch. 40, § 1;
2005, ch. 201, § 4; 2006, ch. 2, § 1; 2006, ch.
261, § 1; 2006, ch. 300, § 1.
Amendment Notes. — The 2005 amendment by ch. 40, effective May 2, 2005, added the
definition of "notice of compliance" and redesignated subsections accordingly; in Subsection

(15), added the language beginning "or any
combination" to the end; and made numerous
stylistic changes.
The 2005 amendment by ch. 201, effective
May 2, 2005, added Subsection (24), redesignating former Subsections (24) to (26) as (25) to
(27), and made related and stylistic changes
throughout the section,
The 2006 amendment by ch. 2, effective Feb-

ruary 6, 2006, added Subsection (20)(b)(xi)
(Subsection (22)(b)(xii) in the reconciled version).
The 2006 amendment by ch. 261, effective
May 1, 2006, added Subsections (8), (15), and
(22)(b)(i) and made stylistic and related
changes.
The 2006 amendment by ch. 300, effective

July 1, 2006, amending this section as amended
by ch. 2, substituted "a mobile communication
device" for "a communication device" in Subsection (20)(b)(xi) (Subsection (22)(b)(xii) in the
reconciled version).
This section has been reconciled by the Office
0 f Legislative Research and General Counsel.

PART 2
ACCESS TO RECORDS
63-2-201. Right to inspect records and receive copies of
records.
(1) Every person has the right to inspect a public record free of charge, and
the right to take a copy of a public record during normal working hours, subject
to Sections 63-2-203 and 63-2-204.
(2) A record is public unless otherwise expressly provided by statute.
(3) The following records are not public:
(a) a record that is private, controlled, or protected under Sections
63-2-302, 63-2-302.5, 63-2-303, and 63-2-304; and
(b) a record to which access is restricted pursuant to court rule, another
state statute, federal statute, or federal regulation, including records for
which access is governed or restricted as a condition of participation in a
state or federal program or for receiving state or federal funds.
(4) Only a record specified in Section 63-2-302, 63-2-302.5, 63-2-303, or
63-2-304 may be classified private, controlled, or protected.
(5) (a) A governmental entity may not disclose a record that is private,
controlled, or protected to any person except as provided in Subsection
(5)(b), Subsection (5)(c), Section 63-2-202, 63-2-206, or 63-2-302.5.
(b) A governmental entity may disclose a record that is private under
Subsection 63-2-302(2) or protected under Section 63-2-304 to persons
other than those specified in Section 63-2-202 or 63-2-206 if the head of a
governmental entity, or a designee, determines that:
(i) there is no interest in restricting access to the record; or
(ii) the interests favoring access outweighs the interest favoring
restriction of access.
(c) In addition to the disclosure under Subsection (5)(b), a governmental
entity may disclose a record that is protected under Subsection 63-2304(51) if:
(i) the head of the governmental entity, or a designee, determines
that the disclosure:
(A) is mutually beneficial to:
(I) the subject of the record;
(II) the governmental entity; and
(III) the public; and
(B) serves a public purpose related to:
(I) public safety; or
(II) consumer protection; and
(ii) the person who receives the record from the governmental
entity agrees not to use or allow the use of the record for advertising
or solicitation purposes.
(6) (a) The disclosure of a record to which access is governed or limited
pursuant to court rule, another state statute, federal statute, or federal

regulation, including a record for which access is governed or limited as a
condition of participation in a state or federal program or for receiving
state or federal funds, is governed by the specific provisions of that statute,
rule, or regulation,
(b) This chapter applies to records described in Subsection (6)(a) insofar
as this chapter is not inconsistent with the statute, rule, or regulation.
(7) A governmental entity shall provide a person with a certified copy of a
record if:
(a) the person requesting the record has a right to inspect it;
(b) the person identifies the record with reasonable specificity; and
(c) the person pays the lawful fees.
(8) (a) In response to a request, a governmental entity is not required to:
(i) create a record;
(ii) compile, format, manipulate, package, summarize, or tailor
information;
(iii) provide a record in a particular format, medium, or program
not currently maintained by the governmental entity;
(iv) fulfill a person's records request if the request unreasonably
duplicates prior records requests from that person; or
(v) fill a person's records request if:
(A) the record requested is accessible in the identical physical
form and content in a public publication or product produced by
the governmental entity receiving the request;
(B) the governmental entity provides the person requesting
the record with the public publication or product; and
(C) the governmental entity specifies where the record can be
found in the public publication or product.
(b) Upon request, a governmental entity may provide a record in a
particular form under Subsection (8)(a)(ii) or (iii) if:
(i) the governmental entity determines it is able to do so without
unreasonably interfering with the governmental entity's duties and
responsibilities; and
(ii) the requester agrees to pay the governmental entity for providing the record in the requested form in accordance with Section
63-2-203.
(9) (a) A governmental entity may allow a person requesting more than 50
pages of records to copy the records if:
(i) the records are contained in files that do not contain records that
are exempt from disclosure, or the records may be segregated to
remove private, protected, or controlled information from disclosure;
and
(ii) the governmental entity provides reasonable safeguards to
protect the public from the potential for loss of a public record.
(b) When the requirements of Subsection (9)(a) are met, the governmental entity may:
(i) provide the requester with the facilities for copying the requested records and require that the requester make the copies; or
(ii) allow the requester to provide the requester's own copying
facilities and personnel to make the copies at the governmental
entity's offices and waive the fees for copying the records.
(10) (a) A governmental entity that owns an intellectual property right and
that offers the intellectual property right for sale or license may control by
ordinance or policy the duplication and distribution of the material based
on terms the governmental entity considers to be in the public interest.

(b) Nothing in this chapter shall be construed to limit or impair the
rights or protections granted to the governmental entity under federal
copyright or patent law as a result of its ownership of the intellectual
property right.
(11) A governmental entity may not use the physical form, electronic or
otherwise, in which a record is stored to deny, or unreasonably hinder the
rights of a person to inspect and receive a copy of a record under this chapter.
(12) A governmental entity may provide access to an electronic copy of a
record in lieu of providing access to its paper equivalent.
History: C. 1953, 63-2-201, enacted by L.
1991, ch. 259, § 12; 1992, ch. 280, § 18; 1994,
ch. 194, § 1; 2002, ch. 191, § 3; 2005, ch. 40,
§ 2; 2006, ch. 174, § 1.
Amendment Notes. — The 2005 amendment, effective May 2, 2005, subdivided Subsection (5)(b); rewrote Subsection (9) adding the
language beginning or the records to the end
?QV v-?
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(9)(a)(n), and adding the proviso at the beginning of Subsection (9)(b); added Subsection
(12? and made stylistic changes
The 2006 amendment, effective May 1, 2006,
in Subsection (5)(a), added the reference to

Subsection (5)(c); added Subsection (5)(c); made
a stylistic change at the beginning of Subsection (8); added Subsections (8)(a)(ii) through
(v); in Subsection (8Kb), substituted "may provid e » for "shall provide" and "form under Subs e c t i o n (8)(a)(ii) or (iii)" for "format"; in Subsect i o n ( 8 X bXii), deleted "its cost incurred in"
b e f o r e « p r o v i d i n g » a n d substituted "form" for
format"; and deleted Subsection (8X0, which
, « N ' o t h i n £ r m t h i s e c t i o n r e a u i r e s a zov' ^ o t m n f , i n t m « f| ctlon requires a gov
ernmental entity to fulfill a persons records
r e < u e s t if t he r e c u e
?
* f unreasonably duplicates
J
P n o r r e c o r d s ^ q u e s t s from that person.
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NOTES TO DECISIONS
Applicability.
This chapter applies to a request for motor
vehicle license information so long as it is not
inconsistent with the provisions of § 53-3-104,

Utah Dep't of Pub. Safety v. Robot Aided Mfg.
Ctr., 2005 UT App 199, 525 Utah Adv. Rep. 18,
113 P.3d 1014.

COLLATERAL REFERENCES
A.L.R. — Construction and application of
state freedom of information act provisions

concerning award of attorney's fees and other
litigation costs, 118 A.L.R.5th 1.

63-2-202. Access to private, controlled, and protected
documents.
(1) Upon request, a governmental entity shall disclose a private record to:
(a) the subject of the record;
(b) the parent or legal guardian of an unemancipated minor who is the
subject of the record;
(c) the legal guardian of a legally incapacitated individual who is the
subject of the record;
(d) any other individual who:
(i) has a power of attorney from the subject of the record;
(ii) submits a notarized release from the subject of the record or his
legal representative dated no more than 90 days before the date the
request is made; or
(iii) if the record is a medical record described in Subsection
63-2-302(l)(b), is a health care provider, as defined in Section 26-33a102, if releasing the record or information in the record is consistent
with normal professional practice and medical ethics; or
(e) any person to whom the record must be provided pursuant to:
(i) court order as provided in Subsection (7); or
(ii) a legislative subpoena as provided in Title 36, Chapter 14.
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(2) (a) Upon request, a governmental entity shall disclose a controlled
record to:
(i) a physician, psychologist, certified social worker, insurance
provider or producer, or a government public health agency upon
submission of:
(A) a release from the subject of the record that is dated no
more than 90 days prior to the date the request is made; and
(B) a signed acknowledgment of the terms of disclosure of
controlled information as provided by Subsection (2)(b); and
(ii) any person to whom the record must be disclosed pursuant to:
(A) a court order as provided in Subsection (7); or
(B) a legislative subpoena as provided in Title 36, Chapter 14.
(b) A person who receives a record from a governmental entity in
accordance with Subsection (2)(a)(i) may not disclose controlled information from that record to any person, including the subject of the record.
(3) If there is more than one subject of a private or controlled record, the
portion of the record that pertains to another subject shall be segregated from
the portion that the requester is entitled to inspect,
(4) Upon request, a governmental entity shall disclose a protected record to:
(a) the person who submitted the record;
(b) any other individual who:
(i) has a power of attorney from all persons, governmental entities,
or political subdivisions whose interests were sought to be protected
by the protected classification; or
(ii) submits a notarized release from all persons, governmental
entities, or political subdivisions whose interests were sought to be
protected by the protected classification or from their legal representatives dated no more than 90 days prior to the date the request is
made;
(c) any person to whom the record must be provided pursuant to:
(i) a court order as provided in Subsection (7); or
(ii) a legislative subpoena as provided in Title 36, Chapter 14; or
(d) the owner of a mobile home park, subject to the conditions of
Subsection 41-la-116(5).
(5) A governmental entity may disclose a private, controlled, or protected
record to another governmental entity, political subdivision, another state, the
United States, or a foreign government only as provided by Section 63-2-206.
(6) Before releasing a private, controlled, or protected record, the governmental entity shall obtain evidence of the requester's identity.
(7) A governmental entity shall disclose a record pursuant to the terms of a
court order signed by a judge from a court of competent jurisdiction, provided
that:
(a) the record deals with a matter in controversy over which the court
has jurisdiction;
(b) the court has considered the merits of the request for access to the
record; and
(c) the court has considered and, where appropriate, limited the requester's use and further disclosure of the record in order to protect:
(i) privacy interests in the case of private or controlled records;
(ii) business confidentiality interests in the case of records protected under Subsection 63-2-304(1), (2), (40)(a)(ii), or (40)(a)(vi); and
(iii) privacy interests or the public interest in the case of other
protected records;
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(d) to the extent the record is properly classified private, controlled, <
protected, the interests favoring access, considering limitations thereoi
outweigh the interests favoring restriction of access; and
(e) where access is restricted by a rule, statute, or regulation referred 1
in Subsection 63-2-201(3)(b), the court has authority independent of th
chapter to order disclosure.
(8) (a) A governmental entity may disclose or authorize disclosure <
private or controlled records for research purposes if the government;
entity:
(i) determines that the research purpose cannot reasonably I
accomplished without use or disclosure of the information to tr
. researcher in individually identifiable form;
(ii) determines that:
(A) the proposed research is bona fide; and
(B) the value of the research outweighs the infringement upo
personal privacy;
(iii) (A) requires the researcher to assure the integrity, confident
ality, and security of the records; and
(B) requires the removal or destruction of the individual idei
tifiers associated with the records as soon as the purpose of th
research project has been accomplished;
(iv) prohibits the researcher from:
(A) disclosing the record in individually identifiable forn
except as provided in Subsection (8)(b); or
(B) using the record for purposes other than the researc
approved by the governmental entity; and
(v) secures from the researcher a written statement of the r<
searcher's understanding of and agreement to the conditions of thi
Subsection (8) and the researcher's understanding that violation <
the terms of this Subsection (8) may subject the researcher to crimim
prosecution under Section 63-2-801.
(b) A researcher may disclose a record in individually identifiable fori
if the record is disclosed for the purpose of auditing or evaluating th
research program and no subsequent use or disclosure of the record i
individually identifiable form will be made by the auditor or evaluate
except as provided by this section.
(c) A governmental entity may require indemnification as a condition (
permitting research under this Subsection (8).
(9) (a) Under Subsections 63-2-201(5)(b) and 63-2-401(6), a government*
entity may disclose to persons other than those specified in this sectio
records that are:
(i) private under Section 63-2-302; or
(ii) protected under Section 63-2-304 subject to Section 63-2-308 :
a claim for business confidentiality has been made under Sectio
63-2-308.
(b) Under Subsection 63-2-403(ll)(b), the records committee may re
quire the disclosure to persons other than those specified in this section c
records that are:
(i) private under Section 63-2-302;
(ii) controlled under Section 63-2-303; or
(iii) protected under Section 63-2-304 subject to Section 63-2-308 i
a claim for business confidentiality has been made under Sectioi
CO O OAO

(c) Under Subsection 63-2-404(8), the court may require the disclosure
of records that are private under Section 63-2-302, controlled under
Section 63-2-303, or protected under Section 63-2-304 to persons other
than those specified in this section.
History: C. 1953, 63-2-202, enacted by L.
1991, ch. 259, § 13; 1992, ch. 280, § 19; 1994,
ch. 312, § 2; 2001, ch. 256, § 10; 2001 (1st
S.S.), ch. 8, § 8; 2002, ch. 191, § 8; 2003, ch.
298, § 128; 2005, ch. 201, § 5.
A m e n d m e n t Notes. — The 2005 amendment, effective May 2, 2005, added the refer-

ences "(2), (40)(a)(ii), or (4)(a)(vi)" in Subsection
(7)(c)(ii); added the language beginning "subject
to Section 63-2-308" at the end of Subsections
(9)(a)(ii) and (9)(b)(iii); and made several related and stylistic changes throughout the section.

COLLATERAL REFERENCES
AX.R. — Construction and application of
state freedom of information act provisions

63-2-203.

concerning award of attorney's fees and other
litigation costs, 118 A.L,R.5th 1.

Fees.

(1) A governmental entity may charge a reasonable fee to cover the
governmental entity's actual cost of providing a record. This fee shall be
approved by the governmental entity's executive officer.
(2) (a) When a governmental entity compiles a record in a form other than
that normally maintained by the governmental entity, the actual costs
under this section may include the following:
(i) the cost of staff time for compiling, formatting, manipulating,
packaging, summarizing, or tailoring the record either into an organization or media to meet the person's request;
(ii) the cost of staff time for search, retrieval, and other direct
administrative costs for complying with a request; and
(iii) in the case of fees for a record that is the result of computer
output other than word processing, the actual incremental cost of
providing the electronic services and products together with a reasonable portion of the costs associated with formatting or interfacing the
information for particular users, and the administrative costs as set
forth in Subsections (2)(a)(i) and (ii).
(b) An hourly charge under Subsection (2)(a) may not exceed the salary
of the lowest paid employee who, in the discretion of the custodian of
records, has the necessary skill and training to perform the request.
(c) Notwithstanding Subsections (2)(a) and (b), no charge may be made
for the first quarter hour of staff time.
(3) (a) Fees shall be established as provided in this Subsection (3).
(b) A governmental entity with fees established by the Legislature:
(i) shall establish the fees defined in Subsection (2), or other actua]
costs associated with this section through the budget process; and
(ii) may use the procedures of Section 63-38-3.2 to set fees until the
Legislature establishes fees through the budget process.
(c) Political subdivisions shall establish fees by ordinance or written
formal policy adopted by the governing body
(d) The judiciary shall establish fees by rules of the judicial council.
(4) A governmental entity may fulfill a record request without charge and is
encouraged to do so when it determines that:
(a) releasing the record primarily benefits the public rather than a
person;

(b) the individual requesting the record is the subject of the record, or
an individual specified in Subsection 63-2-202(1) or (2); or
(c) the requester's legal rights are directly implicated by the information in the record, and the requester is impecunious.
(5) A governmental entity may not charge a fee for:
(a) reviewing a record to determine whether it is subject to disclosure,
except as permitted by Subsection (2)(a)(ii); or
(b) inspecting a record.
(6) (a) A person who believes that there has been an unreasonable denial of
a fee waiver under Subsection (4) may appeal the denial in the same
manner as a person appeals when inspection of a public record is denied
under Section 63-2-205.
(b) The adjudicative body hearing the appeal has the same authority
when a fee waiver or reduction is denied as it has when the inspection of
a public record is denied.
(7) (a) All fees received under this section by a governmental entity subject
to Subsection (3)(b) shall be retained by the governmental entity as a
dedicated credit.
(b) Those funds shall be used to recover the actual cost and expenses
incurred by the governmental entity in providing the requested record or
record series.
(8) (a) A governmental entity may require payment of past fees and future
estimated fees before beginning to process a request if:
(i) fees are expected to exceed $50; or
(ii) the requester has not paid fees from previous requests,
(b) Any prepaid amount in excess of fees due shall be returned to the
requester.
(9) This section does not alter, repeal, or reduce fees established by other
statutes or legislative acts.
(10) (a) Notwithstanding Subsection (3)(c), fees for voter registration
records shall be set as provided in this Subsection (10).
(b) The lieutenant governor shall:
(i) after consultation with county clerks, establish uniform fees for
voter registration and voter history records that meet the requirements of this section; and
(ii) obtain legislative approval of those fees by following the procedures and requirements of Section 63-38-3.2.
History: C. 1953, 63-2-203, enacted by L. first quarter hour of staff time"; in Subsection
1991, ch. 259, § 14; 1992, ch. 280, § 20; 1994,
(3)(a), added the subsection reference; subdich. 194, § 2; 1995, ch. 20, § 114; 1999, ch. 48, vided Subsection (3)(b) and made related des§ 2; 2005, ch, 40, § 3; 2006, ch. 174, § 2.
ignation changes; subdivided Subsection (8);
Amendment Notes. — The 2005 amendand updated internal references and made styment, effective May 2, 2005, added Subsections
Hstic changes.
(2Kb) and (c), making related designation
The 2006 amendment, effective May 1, 2006,
changes; in Subsection (2)(a)(ii), deleted "The i n Subsection (1), substituted "providing" for
hourly charge may not exceed the salary of the
duplicating" and in Subsection (2)(a)(i), delowest paid employee who, m the discretion of l e t e d « s u m m a r i z i n g » before "compiling" and
thes custodian of records, has the necessary skill a d d e d « f o r m a t t i n g ) manipulating, packaging
and training to perform the request; provided
summarizing."
however, that no charge may be made for the

63-2-204.

Requests — Time limit for response and extraordinary circumstances.

(1) A person making a request for a record shall furnish the governmental
pntit.v with a written reauest containing":

(a) the person's name, mailing address, and daytime telephone number, I
if available; and
I
(b) a description of the record requested that identifies the record with I
reasonable specificity.
I
(2) (a) Subject to Subsection (2)(b), a person making a request for a record I
shall submit the request to the governmental entity that prepares, owns, I
or retains the record.
1
(b) In response to a request for a record, a governmental entity may not I
provide a record that it has received under Section 63-2-206 as a shared I
record if the record was shared for the purpose of auditing, if the I
governmental entity is authorized by state statute to conduct an audit. I
(c) If a governmental entity is prohibited from providing a record under I
Subsection (2Kb), it shall:
I
(i) deny the records request; and
1
(ii) inform the person making the request that records requests I
must be submitted to the governmental entity that prepares, owns, or I
retains the record.
I
(d) A governmental entity may make rules in accordance with Title 63,1
Chapter 46a, Utah Administrative Rulemaking Act, specifying where and I
to whom requests for access shall be directed,
1
(3) (a) As soon as reasonably possible, but no later than ten business days I
after receiving a written request, or five business days after receiving a I
written request if the requester demonstrates that expedited response to I
the record request benefits the public rather than the person, the govern-1
mental entity shall respond to the request by:
1
(i) approving the request and providing the record;
1
(ii) denying the request;
I
(iii) notifying the requester that it does not maintain the record and I
providing, if known, the name and address of the governmental entity I
that does maintain the record; or
1
(iv) notifying the requester that because of one of the extraordinary 1
circumstances listed in Subsection (4), it cannot immediately approve 1
or deny the request.
i
(b) The notice described in Subsection (3)(a)(iv) shall:
I
(i) describe the circumstances relied upon; and
1
(ii) specify the date when the records will be available.
I
(c) Any person who requests a record to obtain information for a story I
or report for publication or broadcast to the general public is presumed to 1
be acting to benefit the public rather than a person.
I
(4) The following circumstances constitute "extraordinary circumstances" I
that allow a governmental entity to delay approval or denial by an additional I
period of time as specified in Subsection (5) if the governmental entity 1
determines that due to the extraordinary circumstances it cannot r e s p o n d *
within the time limits provided in Subsection (3):
m
(a) another governmental entity is using the record, in which case the m
originating governmental entity shall promptly request that the govern- 1
mental entity currently in possession return the record;
i
(b) another governmental entity is using the record as part of an audit, i
and returning the record before the completion of the audit would impair 1
the conduct of the audit;
m
(c) (i) the request is for a voluminous quantity of records or a record •
series containing a substantial number of records;
m
(ii) the requester seeks a substantial number of records or records I
series in requests filed within five working days of each other;
ff

(d) the governmental entity is currently processing a large number of
records requests;
(e) the request requires the governmental entity to review a large
number of records to locate the records requested;
(f) the decision to release a record involves legal issues that require the
governmental entity to seek legal counsel for the analysis of statutes,
rules, ordinances, regulations, or case law;
(g) segregating information that the requester is entitled to inspect
from information that the requester is not entitled to inspect requires
extensive editing; or
(h) segregating information that the requester is entitled to inspect
from information that the requester is not entitled to inspect requires
computer programming.
(5) If one of the extraordinary circumstances listed in Subsection (4)
precludes approval or denial within the time specified in Subsection (3), the
following time limits apply to the extraordinary circumstances:
(a) for claims under Subsection (4)(a), the governmental entity currently in possession of the record shall return the record to the originating
entity within five business days of the request for the return unless
returning the record would impair the holder's work;
(b) for claims under Subsection (4Kb), the originating governmental
entity shall notify the requester when the record is available for inspection
and copying;
(c) for claims under Subsections (4)(c), (d), and (e), the governmental
entity shall:
(i) disclose the records that it has located which the requester is
entitled to inspect;
(ii) provide the requester with an estimate of the amount of time it
will take to finish the work required to respond to the request;
(iii) complete the work and disclose those records that the requester is entitled to inspect as soon as reasonably possible; and
(iv) for any person that does not establish a right to an expedited
response as authorized by Subsection (3)(a), a governmental entity
may choose to:
(A) require the person to provide for copying of the records as
provided in Subsection 63-2-201(9); or
(B) treat a request for multiple records as separate record
requests, and respond sequentially to each request;
(d) for claims under Subsection (4)(f), the governmental entity shall
either approve or deny the request within five business days after the
response time specified for the original request has expired;
(e) for claims under Subsection (4)(g), the governmental entity shall
fulfill the request within 15 business days from the date of the original
request; or
(f) for claims under Subsection (4)(h), the governmental entity shall
complete its programming and disclose the requested records as soon as
reasonably possible.
(6) (a) If a request for access is submitted to an office of a governmental
entity other than that specified by rule in accordance with Subsection (2),
the office shall promptly forward the request to the appropriate office.
(b) If the request is forwarded promptly, the time limit for response
begins when the record is received by the office specified by rule.
(7) If the governmental entity fails to provide the requested records or issue
a denial within the specified time period, that failure is considered the
equivalent of a determination denying access to the record.
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History: C. 1953, 63-2-204, enacted by L.
1991, ch. 259, § 15; 1992, ch. 280, § 21; 2005,
ch. 40, § 4; 2005, ch. 71, § 46; 2006, ch. 64,
§ 1.
Amendment Notes. — The 2005 amendment by ch. 40, effective May 2, 2005, subdivl d
(1); in Subsection (3 ( b ,
A fA f^bsection
added the reference to Subsection (3)(a)(iv);
redesignated former Subsection (3)(b) as (3X0;
updated the subsection reference in Subsection
(4); subdivided Subsection (4XO, adding the

language beginning "or a record" to the end of
Subsection (4)(c)(i) and adding Subsection
(4)(c)(ii); added Subsection (5)(c)(iv) and made
related and stylistic changes.
The 2005 amendment by ch. 71, effective May
% 2 0 0 5 > u p d a t e d t h e s u bsection reference in
S u b s e c t i o n (4) a n d m a d e a s t y l i s t i c

change>

_,, OA__
,
, ~ \.
w
n
naf^c
™ * 2°™ amendmen , effective May 1 2006
ad ed
f
Subsections (2)(a) through (2(c) and
redesignated former Subsection (2) as (2)(d).

COLLATERAL REFERENCES
A.L.R. — Construction and application of
state freedom of information act provisions

concerning award of attorney's fees and other
litigation costs, 118 A.L.R.5th 1.

63-2-206. Sharing records.
(1) A governmental entity may provide a record that is private, controlled,
or protected to another governmental entity, a government-managed corporation, a political subdivision, the federal government, or another state if the
requesting entity:
(a) serves as a repository or archives for purposes of historical preservation, administrative maintenance, or destruction;
(b) enforces, litigates, or investigates civil, criminal, or administrative
law, and the record is necessary to a proceeding or investigation;
(c) is authorized by state statute to conduct an audit and the record is
needed for that purpose; or
(d) is one that collects information for presentence, probationary, or
parole purposes.
(2) (a) A governmental entity may provide a private, controlled, or protected record or record series to another governmental entity, a political
subdivision, a government-managed corporation, the federal government,
or another state if the requesting entity provides written assurance:
(i) that the record or record series is necessary to the performance
of the governmental entity's duties and functions;
(ii) that the record or record series will be used for a purpose
similar to the purpose for which the information in the record or
record series was collected or obtained; and
(hi) that the use of the record or record series produces a public
benefit t h a t outweighs the individual privacy right that protects the
record or record series,
(b) A governmental entity may provide a private, controlled, or protected record or record series to a contractor or a private provider
according to the requirements of Subsection (6)(b).
(3) (a) A governmental entity shall provide a private, controlled, or protected record to another governmental entity, a political subdivision, a
government-managed corporation, the federal government, or another
state if the requesting entity:
(i) is entitled by law to inspect the record;
(ii) is required to inspect the record as a condition of participating
in a state or federal program or for receiving state or federal funds; or
(iii) is an entity described in Subsection (lXa), (b), (c), or (d).
(b) Subsection (3)(a)(iii) applies only if the record is a record described
in Subsection 63-2-304(4).
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(4) Before disclosing a record or record series under this section to another
governmental entity, another state, the United States, a foreign government,
or to a contractor or private provider, the originating governmental entity
shall:
(a) inform the recipient of the record's classification and the accompanying restrictions on access; and
(b) if the recipient is not a governmental entity to which this chapter
applies, obtain the recipient's written agreement which may be by mechanical or electronic transmission that it will abide by those restrictions
on access unless a statute, federal regulation, or interstate agreement
otherwise governs the sharing of the record or record series.
(5) A governmental entity may disclose a record to another state, the United
States, or a foreign government for the reasons listed in Subsections (1) and (2)
without complying with the procedures of Subsection (2) or (4) if disclosure is
authorized by executive agreement, treaty, federal statute, compact, federal
regulation, or state statute.
(6) (a) Subject to Subsections (6)(b) and (c), an entity receiving a record
under this section is subject to the same restrictions on disclosure of the
record as the originating entity.
(b) A contractor or a private provider may receive information under
this section only if:
(i) the contractor or private provider's use of the record or record
series produces a public benefit that outweighs the individual privacy
right that protects the record or record series;
(ii) the record or record series it requests:
(A) is necessary for the performance of a contract with a
governmental entity;
(B) will only be used for the performance of the contract with
the governmental entity;
(C) will not be disclosed to any other person; and
(D) will not be used for advertising or solicitation purposes;
and
(iii) the contractor or private provider gives written assurance to
the governmental entity that is providing the record or record series
that it will adhere to the restrictions of this Subsection (6)(b).
(c) The classification of a record already held by a governmental entity
and the applicable restrictions on disclosure of that record are not affected
by the governmental entity's receipt under this section of a record with a
different classification that contains information that is also included in
the previously held record.
(7) Notwithstanding any other provision of this section, if a more specific
court rule or order, state statute, federal statute, or federal regulation
prohibits or requires sharing information, that rule, order, statute, or federal
regulation controls.
(8) The following records may not be shared under this section:
(a) records held by the Division of Oil, Gas and Mining that pertain to
any person and that are gathered under authority of Title 40, Chapter 6,
Board and Division of Oil, Gas and Mining; and
(b) records of publicly funded libraries as described in Subsection
63-2-302(l)(c).
(9) Records that may evidence or relate to a violation of law may be disclosed
to a government prosecutor, peace officer, or auditor.

History: C. 1953, 63-2-206, enacted by L.
1991, ch. 259, § 17; 1992, ch. 228, § 2; 1992,
ch. 280, § 23; 1997, ch. 234, § 3; 1999, ch.
364, § 13; 2000, ch. 229, § 18; 2001 (1st S.S.),
c h . 8 , § 9;2002,ch.63,§ 1; 2002, ch. 191, § 8;
2006, ch. 174, § 3.
Amendment Notes. — The 2006 amendment, effective May 1, 2006, in Subsection
(2)(a), added "or protected"; added Subsection

(2)(b) and made related redesignations; deleted
former Subsection (3), which listed conditions
necessary for disclosing a protected record, and
redesignated subsections accordingly; in Subsection (4), added "or to a contractor or private
provider"; in Subsection (6)(a), deleted "governmental" before "entity"; added Subsection (6)(b)
and made a related redesignation; and corrected internal references.

PART 3
CLASSIFICATION
63-2-301. Records that must be disclosed.
(1) As used in this section:
(a) "Business address" means a single address of a governmental
agency designated for the public to contact an employee or officer of the
governmental agency.
(b) "Business email address" means a single email address of a governmental agency designated for the public to contact an employee or officer
of the governmental agency.
(c) "Business telephone number" means a single telephone number of a
governmental agency designated for the public to contact an employee or
officer of the governmental agency.
(2) The following records are public except to the extent they contain
information expressly permitted to be treated confidentially under the provisions of Subsections 63-2~201(3)(b) and (6)(a):
(a) laws;
(b) the name, gender, gross compensation, job title, job description,
business address, business email address, business telephone number,
number of hours worked per pay period, dates of employment, and
relevant education, previous employment, and similar job qualifications of
a current or former employee or officer of the governmental entity,
excluding:
(j) undercover law enforcement personnel; and
(ii) investigative personnel if disclosure could reasonably be expected to impair the effectiveness of investigations or endanger any
individual's safety;
(c) final opinions, including concurring and dissenting opinions, and
orders that are made by a governmental entity in an administrative,
adjudicative, or judicial proceeding except that if the proceedings were
properly closed to the public, the opinion and order may be withheld to the
extent that they contain information that is private, controlled, or protected;
(d) final interpretations of statutes or rules by a governmental entity
unless classified as protected as provided in Subsections 63-2-304(16)
(17), and (18);
(e) information contained in or compiled from a transcript, minutes, or
report of the open portions of a meeting of a governmental entity as
provided by Title 52, Chapter 4, Open and Public Meetings Act, including
the records of all votes of each member of the governmental entity;
(f) judicial records unless a court orders the records to be restricted
under the rules of civil or criminal procedure or unless the records are
private under this chapter;

(g) unless otherwise classified as private under Section 63-2-302.5,
records or parts of records filed with or maintained by county recorders,
clerks, treasurers, surveyors, zoning commissions, the Division of Forestry, Fire and State Lands, the School and Institutional Trust Lands
Administration, the Division of Oil, Gas and Mining, the Division of Water
Rights, or other governmental entities that give public notice of:
(i) titles or encumbrances to real property;
(ii) restrictions on the use of real property;
(iii) the capacity of persons to take or convey title to real property;
or
(iv) tax status for real and personal property;
(h) records of the Department of Commerce that evidence incorporations, mergers, name changes, and uniform commercial code filings;
(i) data on individuals that would otherwise be private under this
chapter if the individual who is the subject of the record has given the
governmental entity written permission to make the records available to
the public;
(j) documentation of the compensation that a governmental entity pays
to a contractor or private provider;
(k) summary data; and
(1) voter registration records, including an individual's voting history,
except for those parts of the record that are classified as private in
Subsection 63-2-302(l)(i).
(3) The following records are normally public, but to the extent that a record
is expressly exempt from disclosure, access may be restricted under Subsection
63-2-201(3)(b), Section 63-2-302, 63-2-303, or 63-2-304:
(a) administrative staff manuals, instructions to staff, and statements
of policy;
(b) records documenting a contractor's or private provider's compliance
with the terms of a contract with a governmental entity;
(c) records documenting the services provided by a contractor or a
private provider to the extent the records would be public if prepared by
the governmental entity;
(d) contracts entered into by a governmental entity;
(e) any account, voucher, or contract that deals with the receipt or
expenditure of funds by a governmental entity;
(f) records relating to government assistance or incentives publicly
disclosed, contracted for, or given by a governmental entity, encouraging a
person to expand or relocate a business in Utah, except as provided in
Subsection 63-2-304(35);
(g) chronological logs and initial contact reports;
(h) correspondence by and with a governmental entity in which the
governmental entity determines or states an opinion upon the rights of the
state, a political subdivision, the public, or any person;
(i) empirical data contained in drafts if:
(i) the empirical data is not reasonably available to the requester
elsewhere in similar form; and
(ii) the governmental entity is given a reasonable opportunity to
correct any errors or make nonsubstantive changes before release;
(j) drafts that are circulated to anyone other than:
(i) a governmental entity;
(ii) a political subdivision;
(iii) a federal agency if the governmental entity and the federal
agency are jointly responsible for implementation of a program or
project that has been legislatively approved;

(iv) a government-managed corporation; or
(v) a contractor or private provider;
(k) drafts that have never been finalized but were relied upon by the
governmental entity in carrying out action or policy;
(1) original data i n a computer program if the governmental entity
chooses not to disclose the program;
(m) arrest warrants after issuance, except that, for good cause, a court
may order restricted access to arrest warrants prior to service;
(n) search warrants after execution and filing of the return, except that
a court, for good cause, may order restricted access to search warrants
prior to trial;
(o) records that would disclose information relating to formal charges or
disciplinary actions against a past or present governmental entity employee if:
(i) the disciplinary action has been completed and all time periods
for administrative appeal have expired; and
(ii) the charges on which the disciplinary action was based were
sustained;
(p) records maintained by the Division of Forestry, Fire and State
Lands, the School and Institutional Trust Lands Administration, or the
Division of Oil, Gas and Mining that evidence mineral production on
government lands;
(q) final audit reports;
(r) occupational and professional licenses;
(s) business licenses; and
(t) a notice of violation, a notice of agency action under Section
63-46b-3, or similar records used to initiate proceedings for discipline or
sanctions against persons regulated by a governmental entity, but not
including records that initiate employee discipline.
(4) The list of public records in this section is not exhaustive and should not
be used to limit access to records.
History: C. 1953, 63-2-301, enacted by L.
1991, ch. 259, § 18; 1992, ch. 280, § 25; 1994,
ch. 99, § 2; 1995, ch. 133, § 1; 1996, ch. 159,
§ 3; 1999, ch. 48, § 3; 2001 (1st S.S.), ch. 8,
§ 10; 2002, ch. 97, § 3; 2002, ch. 191, §§ 4, 8;
2004, ch. 90, § 66; 2006, ch. 2, § 2; 2006, ch.
14, § 47.
Amendment Notes. — The 2006 amendment by ch. 2, effective February 6, 2006, added

Subsection (1), redesignated the subsections
accordingly, and, in Subsection (2)(b), added
"business email address" and made minor stylistic changes.
The 2006 amendment by ch. 14, effective May
1, 2006, updated the title in a reference to the
Open and Public Meetings Act.
This section has been reconciled by the Office
of Legislative Research and General Counsel.

63-2-302. Private records.
(1) The following records are private:
(a) records concerning an individual's eligibility for unemployment
insurance benefits, social services, welfare benefits, or the determination
of benefit levels;
(b) records containing data on individuals describing medical history,
diagnosis, condition, treatment, evaluation, or similar medical data;
(c) records of publicly funded libraries that when examined alone or
with other records identify a patron;
(d) records received or generated for a Senate or House Ethics Committee concerning any alleged violation of the rules on legislative ethics, prior

to the meeting, and after the meeting, if the ethics committee meeting was
closed to the public;
(e) records received or generated for a Senate confirmation committee
concerning character, professional competence, or physical or mental
health of an individual:
(i) if prior to the meeting, the chair of the committee determines
release of the records:
(A) reasonably could be expected to interfere with the investigation undertaken by the committee; or
(B) would create a danger of depriving a person of a right to a
fair proceeding or impartial hearing; and
(ii) after the meeting, if the meeting was closed to the public;
(f) employment records concerning a current or former employee of, or
applicant for employment with, a governmental entity that would disclose
that individual's home address, home telephone number, Social Security
number, insurance coverage, marital status, or payroll deductions;
(g) records or parts of records under Section 63-2-302.5 that a current or
former employee identifies as private according to the requirements of
that section;
(h) that part of a record indicating a person's Social Security number or
federal employer identification number if provided under Section 31A-23a104, 31A-25-202, 31A-26-202, 58-1-301, 61-1-4, or 61-2-6;
(i) that part of a voter registration record identifying a voter's driver
license or identification card number, Social Security number, or last four
digits of the Social Security number;
(j) a record that:
(i) contains information about an individual;
(ii) is voluntarily provided by the individual; and
(iii) goes into an electronic database that:
(A) is designated by and administered under the authority of
the Chief Information Officer; and
(B) acts as a repository of information about the individual
that can be electronically retrieved and used to facilitate the
individual's online interaction with a state agency;
(k) information provided to the Commissioner of Insurance under:
(i) Subsection 31A-23a-115(2)(a); or
(ii) Subsection 31A-23a-302(3); and
(1) information obtained through a criminal background check under
Title 11, Chapter 40, Criminal Background Checks by Political Subdivisions Operating Water Systems.
(2) The following records are private if properly classified by a governmental
entity:
(a) records concerning a current or former employee of, or applicant for
employment with a governmental entity, including performance evaluations and personal status information such as race, religion, or disabilities,
but not including records that are public under Subsection 63-2-30l(2)(b)
or 63-2-301(3)(o), or private under Subsection (l)(b);
(b) records describing an individual's finances, except that the following
are public:
(i) records described in Subsection 63-2-301(2);
(ii) information provided to the governmental entity for the purpose of complying with a financial assurance requirement; or
(iii) records that must be disclosed in accordance with another
statute;

(c) records of independent state agencies if the disclosure of those
records would conflict with the fiduciary obligations of the agency;
(d) other records containing data on individuals the disclosure of which
constitutes a clearly unwarranted invasion of personal privacy; and
(e) records provided by the United States or by a government entity
outside the state that are given with the requirement that the records be
managed as private records, if the providing entity states in writing that
the record would not be subject to public disclosure if retained by it.
(3) (a) As used in this Subsection (3), "medical records" means medical
reports, records, statements, history, diagnosis, condition, treatment, and
evaluation.
(b) Medical records in the possession of the University of Utah Hospital,
its clinics, doctors, or affiliated entities are not private records or controlled records under Section 63-2-303 when the records are sought:
(i) in connection with any legal or administrative proceeding in
which the patient's physical, mental, or emotional condition is an
element of any claim or defense; or
(ii) after a patient's death, in any legal or administrative proceeding in which any party relies upon the condition as an element of the
claim or defense.
(c) Medical records are subject to production in a legal or administrative
proceeding according to state or federal statutes or rules of procedure and
evidence as if the medical records were in the possession of a nongovernmental medical care provider.
History: C, 1953, 63-2-302, enacted by L.
1991, ch. 259, § 19; 1992, c h . 280, § 26; 1995,
ch. 74, § 1; 1996, c h . 195, § 1; 1997, ch. 232,
§ 67; 1998, ch. 303, § 2; 1999, ch. 48, § 4;
2001 (1st S.S.), ch. 8, § 11; 2002, ch. 63, § 3;
2002, ch. 191, §§ 5, 8; 2003, ch. 39, §§ 6, 7;
2003, ch. 252, §§ 35, 36; 2003, ch. 298,

§§ 129,130; 2004, ch. 90, § 67; 2004, ch. 173,
§ 12; 2006, ch. 2, § 3.
Amendment Notes. — The 2006 araendm e n t , effective February 6, 2006, corrected the
section references in Subsections (2)(a) and
(2)(b)(i)

63-2-304, Protected records.
The following records are protected if properly classified by a governmental
entity:
(1) trade secrets as defined in Section 13-24-2 if the person submitting
the trade secret has provided the governmental entity with the information specified in Section 63-2-308;
(2) commercial information or nonindividual financial information obtained from a person if:
(a) disclosure of the information could reasonably be expected to
result in unfair competitive injury to the person submitting the
information or would impair the ability of the governmental entity to
obtain necessary information in the future;
(b) the person submitting the information has a greater interest in
prohibiting access than the public in obtaining access; and
(c) the person submitting the information has provided the governmental entity with the information specified in Section 63-2-308;
(3) commercial or financial information acquired or prepared by a
governmental entity to the extent that disclosure would lead to financial
speculations in currencies, securities, or commodities that will interfere
with a planned transaction by the governmental entity or cause substantial financial injury to the governmental entity or state economy;

(4) records the disclosure of which could cause commercial injury to, or
confer a competitive advantage upon a potential or actual competitor of, a
commercial project entity as defined in Subsection 11-13-103(4);
(5) test questions and answers to be used in future license, certification,
registration, employment, or academic examinations;
(6) records the disclosure of which would impair governmental procurement proceedings or give an unfair advantage to any person proposing to
enter into a contract or agreement with a governmental entity, except that
this Subsection (6) does not restrict the right of a person to see bids
submitted to or by a governmental entity after bidding has closed;
(7) records that would identify real property or the appraisal or estimated value of real or personal property, including intellectual property,
under consideration for public acquisition before any rights to the property
are acquired unless:
(a) public interest in obtaining access to the information outweighs
the governmental entity's need to acquire the property on the best
terms possible;
(b) the information has already been disclosed to persons not
employed by or under a duty of confidentiality to the entity;
(c) in the case of records that would identify property, potential
sellers of the described property have already learned of the governmental entity's plans to acquire the property;
(d) in the case of records that would identify the appraisal or
estimated value of property, the potential sellers have already learned
of the governmental entity's estimated value of the property; or
(e) the property under consideration for public acquisition is a
single family residence and the governmental entity seeking to
acquire the property has initiated negotiations to acquire the property
as required under Section 78-34-4.5;
(8) records prepared in contemplation of sale, exchange, lease, rental, or
other compensated transaction of real or personal property including
intellectual property, which, if disclosed prior to completion of the transaction, would reveal the appraisal or estimated value of the subject
property, unless:
(a) the public interest in access outweighs the interests in restricting access, including the governmental entity's interest in maximizing
the financial benefit of the transaction; or
(b) when prepared by or on behalf of a governmental entity,
appraisals or estimates of the value of the subject property have
already been disclosed to persons not employed by or under a duty of
confidentiality to the entity;
(9) records created or maintained for civil, criminal, or administrative
enforcement purposes or audit purposes, or for discipline, licensing,
certification, or registration purposes, if release of the records:
(a) reasonably could be expected to interfere with investigations
undertaken for enforcement, discipline, licensing, certification, or
registration purposes;
(b) reasonably could be expected to interfere with audits, disciplinary, or enforcement proceedings;
(c) would create a danger of depriving a person of a right to a fair
trial or impartial hearing;
(d) reasonably could be expected to disclose the identity of a source
who is not generally known outside of?ovpmmpnt an/i in f^~ ~~~~ ~*

a record compiled in the course of an investigation, disclose information furnished by a source not generally known outside of government
if disclosure would compromise the source; or
(e) reasonably could be expected to disclose investigative or audit
techniques, procedures, policies, or orders not generally known outside of government if disclosure would interfere with enforcement or
audit efforts;
(10) records the disclosure of which would jeopardize the life or safety of
an individual;
(11) records the disclosure of which would jeopardize the security of
governmental property, governmental programs, or governmental recordkeeping systems from damage, theft, or other appropriation or use
contrary to law or public policy;
(12) records that, if disclosed, would jeopardize the security or safety of
a correctional facility, or records relating to incarceration, treatment,
probation, or parole, that would interfere with the control and supervision
of an offender's incarceration, treatment, probation, or parole;
(13) records that, if disclosed, would reveal recommendations made to
the Board of Pardons and Parole by an employee of or contractor for the
Department of Corrections, the Board of Pardons and Parole, or the
Department of Human Services that are based on the employee's or
contractor's supervision, diagnosis, or treatment of any person within the
board's jurisdiction;
(14) records and audit workpapers that identify audit, collection, and
operational procedures and methods used by the State Tax Commission, if
disclosure would interfere with audits or collections;
(15) records of a governmental audit agency relating to an ongoing or
planned audit until the final audit is released;
(16) records prepared by or on behalf of a governmental entity solely in i
anticipation of litigation that are not available under the rules of discovery;
(17) records disclosing an attorney's work product, including the mental
impressions or legal theories of an attorney or other representative of a
governmental entity concerning litigation;
j
(18) records of communications between a governmental entity and an
attorney representing, retained, or employed by the governmental entity if j
the communications would be privileged as provided in Section 78-24-8;
(19) (a) (i) personal files of a state legislator, including personal corre- •
spondence to or from a member of the Legislature; and
(ii) notwithstanding Subsection (19)(a)(i), correspondence that
gives notice of legislative action or policy may not be classified as I
protected under this section; and
'(b) (i) an internal communication that is part of the deliberative !
process in connection with the preparation of legislation between: i
(A) members of a legislative body;
(B) a member of a legislative body and a member of the j
legislative body's staff; or
(C) members of a legislative body's staff; and
(ii) notwithstanding Subsection (19)(b)(i), a communication i
that gives notice of legislative action or policy may not be
classified as protected under this section;
(20) (a) records in the custody or control of the Office of Legislative j
Research and General Counsel, that, if disclosed, would reveal a

particular legislator's contemplated legislation or contemplated
course of action before the legislator has elected to support the
legislation or course of action, or made the legislation or course of
action public; and
(b) notwithstanding Subsection (20)(a), the form to request legislation submitted to the Office of Legislative Research and General
Counsel is a public document unless a legislator asks that the records
requesting the legislation be maintained as protected records until
such time as the legislator elects to make the legislation or course of
action public;
(21) research requests from legislators to the Office of Legislative
Research and General Counsel or the Office of the Legislative Fiscal
Analyst and research findings prepared in response to these requests;
(22) drafts, unless otherwise classified as public;
(23) records concerning a governmental entity's strategy about collective bargaining or pending litigation;
(24) records of investigations of loss occurrences and analyses of loss
occurrences that may be covered by the Risk Management Fund, the
Employers' Reinsurance Fund, the Uninsured Employers' Fund, or similar
divisions in other governmental entities;
(25) records, other than personnel evaluations, that contain a personal
recommendation concerning an individual if disclosure would constitute a
clearly unwarranted invasion of personal privacy, or disclosure is not in
the public interest;
(26) records that reveal the location of historic, prehistoric, paleontological, or biological resources that if known would jeopardize the security
of those resources or of valuable historic, scientific, educational, or cultural
information;
(27) records of independent state agencies if the disclosure of the
records would conflict with the fiduciary obligations of the agency;
(28) records of an institution within the state system of higher education defined in Section 53B-1-102 regarding tenure evaluations, appointments, applications for admissions, retention decisions, and promotions,
which could be properly discussed in a meeting closed in accordance with
Title 52, Chapter 4, Open and Public Meetings Act, provided that records
of the final decisions about tenure, appointments, retention, promotions,
or those students admitted, may not be classified as protected under this
section;
(29) records of the governor's office, including budget recommendations,
legislative proposals, and policy statements, that if disclosed would reveal
the governor's contemplated policies or contemplated courses of action
before the governor has implemented or rejected those policies or courses
of action or made them public;
(30) records of the Office of the Legislative Fiscal Analyst relating to
budget analysis, revenue estimates, and fiscal notes of proposed legislation before issuance of the final recommendations in these areas;
(31) records provided by the United States or by a government entity
outside the state that are given to the governmental entity with a
requirement that they be managed as protected records if the providing
entity certifies that the record would not be subject to public disclosure if
retained by it;
(32) transcripts, minutes, or reports of the closed portion of a meeting of
a public body except as provided in Section 52-4-206;

(33) records that would reveal the contents of settlement negotiations
but not including final settlements or empirical data to the extent that
they are not otherwise exempt from disclosure;
(34) memoranda prepared by staff and used in the decision-making
process by an administrative law judge, a member of the Board of Pardons
and Parole, or a member of any other body charged by law with performing
a quasi-judicial function;
(35) records that would reveal negotiations regarding assistance or
incentives offered by or requested from a governmental entity for the
purpose of encouraging a person to expand or locate a business in Utah,
but only if disclosure would result in actual economic harm to the person
or place the governmental entity at a competitive disadvantage, but this
section may not be used to restrict access to a record evidencing a final
contract;
(36) materials to which access must be limited for purposes of securing
or maintaining the governmental entity's proprietary protection of intellectual property rights including patents, copyrights, and trade secrets;
(37) the name of a donor or a prospective donor to a governmental
entity, including an institution within the state system of higher education
defined in Section 53B-1-102, and other information concerning the
donation that could reasonably be expected to reveal the identity of the
donor, provided that:
(a) the donor requests anonymity in writing;
(b) any terms, conditions, restrictions, or privileges relating to the
donation may not be classified protected by the governmental entity
under this Subsection (37); and
(c) except for an institution within the state system of higher
education defined in Section 53B-1-102, the governmental unit to
which the donation is made is'primarily engaged in educational,
charitable, or artistic endeavors, and has no regulatory or legislative
authority over the donor, a member of the donor's immediate family,
or any entity owned or controlled by the donor or the donor's
immediate family;
(38) accident reports, except as provided in Sections 41-6a-404, 41-12a202, and 73-18-13;
(39) a notification of workers' compensation insurance coverage described in Section 34A-2-205;
(40) (a) the following records of an institution within the state system
of higher education defined in Section 53B-1-102, which have been
developed, discovered, disclosed to, or received by or on behalf of
faculty, staff, employees, or students of the institution:
(i) unpublished lecture notes;
(ii) unpublished notes, data, and information:
(A) relating to research; and
(B) of:
(I) the institution within the state system of higher
education defined in Section 53B-1-102; or
(II) a sponsor of sponsored research;
(iii) unpublished manuscripts;
(iv) creative works in process;
(v) scholarly correspondence; and
(vi) confidential information contained in research proposals;
(b) Subsection (40)(a) may not be construed to prohibit disclosure of
public information required pursuant to Subsection 53B-16-302(2)(a)
or (b); and

(c) Subsection (40)(a) may not be construed to affect the ownership
of a record;
(41) (a) records in the custody or control of the Office of Legislative
Auditor General that would reveal the name of a particular legislator
who requests a legislative audit prior to the date that audit is
completed and made public; and
(b) notwithstanding Subsection (41)(a), a request for a legislative
audit submitted to the Office of the Legislative Auditor General is a
public document unless the legislator asks that the records in the
custody or control of the Office of Legislative Auditor General that
would reveal the name of a particular legislator who requests a
legislative audit be maintained as protected records until the audit is
completed and made public;
(42) records that provide detail as to the location of an explosive,
including a map or other document that indicates the location of:
(a) a production facility; or
(b) a magazine;
(43) information contained in the database described in Section 62A-3311.1;
(44) information contained in the Management Information System
and Licensing Information System described in Title 62A, Chapter 4a,
Child and Family Services;
(45) information regarding National Guard operations or activities in
support of the National Guard's federal mission;
(46) records provided by any pawnbroker or pawnshop to a law enforcement agency or to the central database in compliance with Title 13,
Chapter 32a, Pawnshop Transaction Information Act;
(47) information regarding food security, risk, and vulnerability assessments performed by the Department of Agriculture and Food;
(48) except to the extent that the record is exempt from this chapter
pursuant to Section 63-2-106, records related to an emergency plan or
program prepared or maintained by the Division of Emergency Services
and Homeland Security the disclosure of which would jeopardize:
(a) the safety of the general public; or
(b) the security of:
(i) governmental property;
(ii) governmental programs; or
(iii) the property of a private person who provides the Division
of Emergency Services and Homeland Security information;
(49) records of the Department of Agriculture and Food relating to the
National Animal Identification System or any other program that provides
for the identification, tracing, or control of livestock diseases, including
any program established under Title 4, Chapter 24, Utah Livestock Brand
and Anti-theft Act or Title 4, Chapter 31, Livestock Inspection and
Quarantine;
(50) as provided in Section 26-39-109:
(a) information or records held by the Department of Health
related to a complaint regarding a child care program or residential
child care which the department is unable to substantiate; and
(b) information or records related to a complaint received by the
Department of Health from an anonymous complainant regarding a
child care program or residential child care; and
(51) unless otherwise classified as public under Section 63-2-301 and
except as provided under Section 41-la-116, an individual's home address,
home telephone number, or personal mobile phone number, if:

(a) the individual is required to provide the information in order to
comply with a law, ordinance, rule, or order of a government entity;
and
(b) the subject of the record has a reasonable expectation that this
information will be kept confidential due to:
(i) the nature of the law, ordinance, rule, or order; and
(ii) the individual complying with the law, ordinance, rule, or
order.
History: C. 1953, 63-2-304, enacted by L.
1991, ch. 259, § 21; 1992, ch. 228, § 3; 1992,
ch, 280, § 28; 1994, ch. 13, § 5; 1994, ch. 114,
§ 1; 1995, ch. 133, § 2; 1996, ch. 79, § 81;
1997, ch. 234, § 4; 2000, ch. 232, § 2; 2000,
ch. 335, § 4; 2002, ch. 78, § 2; 2002, ch. 86,
§ 1; 2002, ch. 108, § 22; 2002, ch. 283, § 15;
2002, ch. 286, § 56; 2003, ch. 60, § 1; 2003,
ch. 131, § 53; 2004, ch. 223, § 8; 2004, ch.
299, § 15; 2004, ch. 358, § 15; 2005, ch. 2,
§ 278; 2005, ch. 131, § 1; 2005, ch. 201, § 6;
2005, ch. 214, § 4; 2005, ch. 256, § 12; 2005,
ch. 297, § 2; 2006, ch. 14, § 48; 2006, ch. 174,
§ 4; 2006, ch. 261, § 2.
Amendment Notes. — The 2005 amendment by ch. 2, effective February 2, 2005,
substituted "41-6a-404" for "41-6-40" in Subsection (38).
The 2005 amendment by ch. 131, effective
May 2, 2005, added Subsection (48), which is
Subsection (49) in the reconciled version.
The 2005 amendment by ch. 201, effective
May 2, 2005, substituted "an institution within
the state system of higher education defined in
Section 53B-1-102" for "a public institution of
higher education" in Subsections (28), (37), and
(40); inserted "disclosed to" in Subsection
(40)(a); substituted Subsection (40)(a)(ii) for
"research notes and data"; and made related
and stylistic changes throughout the section.

The 2005 amendment by ch. 214, effective
May 2, 2005, added Subsection (48), making a
related change.
The 2005 amendment by ch. 256, effective
May 2, 2005, added "or to the central database"
in Subsection (46).
The 2005 amendment by ch. 297, effective
May 2, 2005, added Subsection (48), which is
Subsection (50) in the reconciled version, and
made related stylistic changes.
The 2006 amendment by ch. 14, effective May
1, 2006, added "Act" in Subsection (28) and
corrected the section reference in Subsection
(32).
The 2006 amendment by ch. 174, effective
May 1, 2006, corrected a chapter title in Subsection (49) and added Subsection (51).
The 2006 amendment by ch. 261, effective
May 1, 2006, added "state" before "legislator"
and substituted "and" for "provided that" in
Subsection (19)(a)(i); added "notwithstanding
Subsection (19)(a)(i)" in Subsection (19)(a)(ii);
added Subsection (19)(b); deleted "Utah" before
"Livestock Inspection" in Subsection (49); and
made stylistic and related changes.
This section has been reconciled by the Office
of Legislative Research and General Counsel.
Compiler's Notes. — Laws 2005, ch. 256, §
13 repeals L. 2004, ch. 299, § 18, which was to
have repealed ch. 299, which amended this
section, on May 2, 2005.

63-2-308. Confidentiality claims,
(1) (a) (i) Any person who provides to a governmental entity a record that
the person believes should be protected under Subsection 63-2-304(1)
or (2) or both Subsections 63-2-304(1) and (2) shall provide with the.
record:
(A) a written claim of business confidentiality; and
(B) a concise statement of reasons supporting the claim of
business confidentiality.
(ii) Any of the following who provides to an institution within the
state system of higher education defined in Section 53B-1-102 a record
that the person or governmental entity believes should be protected
under Subsection 63-2-304(40)(a)(ii) or (vi) or both Subsections 63-2304(40)(a)(ii) and (vi) shall provide the institution within the state
system of higher education a written claim of business confidentiality
in accordance with Section 53B-16-304:
(A) a person;
(B) a federal governmental entity;

(C) a state governmental entity; or
(D) a local governmental entity.
(b) A person or governmental entity who complies with this Subsection
(1) shall be notified by the governmental entity to whom the request for a
record is made if:
(i) a record claimed to be protected under one of the following is
classified public:
(A) Subsection 63-2-304(1);
(B) Subsection 63-2-304(2);
(C) Subsection 63-2-304(40)(a)(ii);
(D) Subsection 63-2-304(40)(a)(vi); or
(E) a combination of the provisions described in Subsections
JlXbXiXA) through (D); or
(ii) the governmental entity to whom the request for a record is
made determines that the record claimed to be protected under a
provision listed in Subsection (l)(b)(i) should be released after balancing interests under Subsection 63-2-201(5)(b) or Subsection 63-2401(6).
(2) Except as provided by court order, the governmental entity to whom the
request for a record is made may not disclose a record claimed to be protected
under a provision listed in Subsection (l)(b)(i) but which the governmental
entity or records committee determines should be disclosed until the period in
which to bring an appeal expires or the end of the appeals process, including
'udicial appeal. This Subsection (2) does not apply where the claimant, after
notice, has waived the claim by not appealing or intervening before the records
committee.
(3) Disclosure or acquisition of information under this chapter does not
•constitute misappropriation under Subsection 13-24-2(2).
History: C. 1953, 63-2-308, enacted by L.
991, ch. 259, § 25; 1992, ch. 280, § 32; 2005,
L
h, 201, § 7.
Amendment Notes. — The 2005 amendent, effective May 2, 2005, added "or both
ubsections 63-2-304(1) and (2)" in Subsection
l)(a)(i); added Subsection (l)(a)(ii); substituted
*A person or governmental entity who complies
'th this Subsection (1)" for "The claimant" in
ubsection (l)(b); added Subsections (l)(b)(i)(C)

to (E); added "claimed to be protected under a
provision listed in Subsection (l)(b)(i)" in Subsection (D(bXii); in Subsection (2), substituted
"a provision listed in Subsection (l)(b)(i)" for
"Subsection 63-2-304(1) or (2)" and "disclosed"
for "classified public"; added "to whom the request for a record is made" after "governmental
entity" in three places; and made several related and stylistic changes.

PART 4
APPEALS
3-2-403. Appeals to the records committee.
(1) A petitioner, including an aggrieved person who did not participate in
e appeal to the governmental entity's chief administrative officer, may
ppeal to the records committee by filing a notice of appeal with the executive
ecretary no later than:
(a) 30 days after the chief administrative officer of the governmental
entity has granted or denied the record request in whole or in part,
including a denial under Subsection 63-2-204(7);
(b) 45 days after the original request for a record if:
(i) the circumstances described in Subsection 63-2-401(l)(b) occur;
and
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(ii) the chief administrative officer failed to make a determination
under Section 63-2-401.
(b) Any written statement of facts, reasons, and legal authority in
(2) The notice of appeal shall contain the following information:
support of the intervener's position shall be filed with the request for
intervention.
(a) the petitioner's name, mailing address, and daytime telephone
number;
(c) The person seeking intervention shall provide copies of the statement described in Subsection (6)(b) to all parties to the proceedings before
(b) a copy of any denial of the record request; and
the records committee.
(c) the relief sought.
(3) The petitioner may file a short statement of facts, reasons, and legal
(7) The records committee shall hold a hearing within the period of time
authority in support of the appeal.
described in Subsection (4).
(4) (a) Except as provided in Subsection (4)(b), no later than five business
(8) At the hearing, the records committee shall allow the parties to testify,
days after receiving a notice of appeal, the executive secretary of the
present evidence, and comment on the issues. The records committee may
records committee shall:
allow other interested persons to comment on the issues.
(i) schedule a hearing for the records committee to discuss the
(9) (a) The records committee may review the disputed records. However, if
appeal at the next regularly scheduled committee meeting falling at
the committee is weighing the various interests under Subsection (11), the
least 14 days after the date the notice of appeal is filed but no longer
committee must review the disputed records. The review shall be in
than 52 calendar days after the date the notice of appeal was filed
camera.
except that the records committee may schedule an expedited hearing
(b) Members of the records committee may not disclose any information
upon application of the petitioner and good cause shown;
or record reviewed by the committee in camera unless the disclosure is
(ii) send a copy of the notice of hearing to the petitioner; and
j
otherwise authorized by this chapter.
(iii) send a copy of the notice of appeal, supporting statement, and
(10) (a) Discovery is prohibited, but the records committee may issue
a notice of hearing to:
subpoenas or other orders to compel production of necessary evidence.
(A) each member of the records committee;
j
(b) When the subject of a records committee subpoena disobeys or fails
(B) the records officer and the chief administrative officer of j
to comply with the subpoena, the records committee may file a motion for
the governmental entity from which the appeal originated;
an order to compel obedience to the subpoena with the district court.
(C) any person who made a business confidentiality claim j
(c) The records committee's review shall be de novo.
under Section 63-2-308 for a record that is the subject of the j
(11) (a) No later than five business days after the hearing, the records
appeal; and
j
committee shall issue a signed order either granting the petition in whole
(D) all persons who participated in the proceedings before the j
or in part or upholding the determination of the governmental entity in
governmental entity's chief administrative officer.
j
whole or in part.
(b) (i) The executive secretary of the records committee may decline to j
(b) The records committee may, upon consideration and weighing of the
schedule a hearing if the record series that is the subject of the appeal \
various interests and public policies pertinent to the classification and
has been found by the committee in a previous hearing involving the [
disclosure or nondisclosure, order the disclosure of information properly
same government entity to be appropriately classified as private, |
classified as private, controlled, or protected if the public interest favoring
controlled, or protected.
j
access outweighs the interest favoring restriction of access.
(ii) (A) If the executive secretary of the records committee declines j
(c) In making a determination under Subsection (ll)(b), the records
to schedule a hearing, the executive secretary of the records f
committee shall consider and, where appropriate, limit the requester's use
committee shall send a notice to the petitioner indicating that the f
and further disclosure of the record in order to protect:
request for hearing has been denied and the reason for the denial, j
(i) privacy interests in the case of a private or controlled record;
(B) The committee shall make rules to implement this section j
(ii) business confidentiality interests in the case of a record proas provided by Title 63, Chapter 46a, Utah Administrative
tected under Subsection 63-2-304(1), (2), (40)(a)(ii), or (40)(a)(vi); and
Rulemaking Act.
!
(iii) privacy interests or the public interest in the case of other
(5) (a) A written statement of facts, reasons, and legal authority in support I
protected records.
of the governmental entity's position must be submitted to the executive j
(12) The order of the records committee shall include:
secretary of the records committee not later than five business days before I
(a) a statement of reasons for the decision, including citations to this
the hearing.
j
chapter, court rule or order, another state statute, federal statute, or
(b) The governmental entity shall send a copy of the written statement j
federal regulation that governs disclosure of the record, provided that the
to the petitioner by first class mail, postage prepaid. The executive \
citations do not disclose private, controlled, or protected information;
secretary shall forward a copy of the written statement to each member of i
(b) a description of the record or portions of the record to which access
the records committee.
[
was ordered or denied, provided that the description does not disclose
(6) (a) No later than ten business days after the notice of appeal is sent by I
private, controlled, or protected information or information exempt from
the executive secretary, a person whose legal interests may be substan- f
disclosure under Subsection 63-2-201(3)(b);
tially affected by the proceeding may file a request for intervention before \
(c) a statement that any party to the proceeding before the records
the records committee.
committee may appeal the records committee's decision to district court;
and

(d) a brief summary of the appeals process, the time limits for filing an
appeal, and a notice that in order to protect its rights on appeal, the party
may wish to seek advice from an attorney.
(13) If the records committee fails to issue a decision within 57 calendar
days of the filing of the notice of appeal, that failure shall be considered the
equivalent of an order denying the appeal. The petitioner shall notify the
records committee in writing if the petitioner considers the appeal denied.
(14) (a) Unless a notice of intent to appeal is filed under Subsection (14)(b),
each party to the proceeding shall comply with the order of the records
committee.
(b) If a party disagrees with the order of the records committee, that
party may file a notice of intent to appeal the order of the records
committee.
(c) If the records committee orders the governmental entity to produce
a record and no appeal is filed, or if, as a result of the appeal, the
governmental entity is required to produce a record, the governmental
entity shall:
(i) produce the record; and
(ii) file a notice of compliance with the records committee,
(d) (i) If the governmental entity that is ordered to produce a record
fails to file a notice of compliance or a notice of intent to appeal, the
records committee may do either or both of the following:
(A) impose a civil penalty of up to $500 for each day of
continuing noncompliance; or
(B) send written notice of the governmental entity's noncompliance to:
(I) the governor for executive branch entities;
(II) the Legislative Management Committee for legislative
branch entities; and
(III) the Judicial Council for judicial branch agencies entities.
(ii) In imposing a civil penalty, the records committee shall consider
the gravity and circumstances of the violation, including whether the
failure to comply was due to neglect or was willful or intentional.
History: C. 1953, 63-2-403, enacted by L.
1991, ch. 259, § 28; 1992, ch. 280, § 35; 1995,
ch. 133, § 3; 1999, ch. 245, § 1; 2005, ch. 40,
§ 5; 2005, ch. 201, § 8; 2006, ch. 284, § 1.
Amendment N o t e s . — The 2005 amendment by ch. 40, effective May 2, 2005, rewrote
Subsection (14)(a), which read: "Each government entity shall comply with the order of the
records committee and, if records are ordered to
be produced, file: (i) a notice of compliance with
the records committee upon production of the
records; or (ii) a notice of intent to appeal";
added Subsections (14)(b) and (c) and made
related designation changes; in Subsection
(14)(d)(i), added "that is ordered to produce a
record"; subdivided Subsection (14)(d)(i)(B) and

added "governmental"; and made stylistic
changes.
The 2005 amendment by ch. 201, effective
May 2, 2005, added "described in Subsection
(6)(b)* in Subsection (5)(c), added the references
"(2), (4)(a)(ii), or (40)(a)(vi)" in Subsection
(ll)(c)(ii), and made several related and stylistic changes throughout the section,
The 2006 amendment, effective May 1, 2006,
substituted "five business days" for "three business days" in the introductory language of Subsection (4)(a) and in Subsection (ll)(a); substituted "52 calendar days" for "45 calendar days"
in Subsection (4)(a)(i); and substituted "57 calendar days" for "35 calendar days" in Subsection (13).

PART 6
COLLECTION OF INFORMATION AND ACCURACY OF
RECORDS
63-2-601. Rights of individuals on whom data is maintained — Classification statement — Notice to
provider of information.
(1) (a) Each governmental entity shall file with the state archivist a
statement explaining the purposes for which a record series that is
designated as private or controlled is collected and used by that governmental entity.
(b) The statement filed under Subsection (l)(a) is a public record.
(2) (a) A governmental entity shall provide notice of the following to a
person that is asked to furnish information that could be classified as a
private or controlled record:
(i) the reasons the person is asked to furnish the information;
(ii) the intended uses of the information;
(iii) the consequences for refusing to provide the information; and
(iv) the classes of persons and the governmental entities that
currently:
(A) share the information with the governmental entity; or
(B) receive the information from the governmental entity on a
regular or contractual basis.
(b) The notice shall be:
(i) posted in a prominent place at all locations where the governmental entity collects the information; or
(ii) included as part of the documents or forms that are used by the
governmental entity to collect the information.
(3) Upon request, each governmental entity shall explain to a person:
(a) the reasons the person is asked to furnish information that could be
classified as a private or controlled record;
(b) the intended uses of the information referred to in Subsection (3)(a);
(c) the consequences for refusing to provide the information referred to
in Subsection (3)(a); and
(d) the reasons and circumstances under which the information referred to in Subsection (3)(a) may be shared with or provided to other
persons or governmental entities.
(4) A governmental entity may use private or controlled records only for
those purposes:
(a) given in the statement filed with the state archivist under Subsection (1); or
(b) for which another governmental entity may use the record under
Section 63-2-206.
History: C. 1953, 63-2-601, enacted by L.
1991, ch. 259, § 32; 1992, ch. 280, § 40; 2006,
ch. 261, § 3.
Amendment Notes. — The 2006 amendment, effective May 1, 2006, rewrote the sec-

63-2-604.

tion, providing for notice to an individual of the
reasons for requesting information required to
be furnished and the use to which such information may be put. .

R e t e n t i o n a n d d i s p o s i t i o n of records.

(1) (a) Except for a governmental entity that is permitted to maintain its
own retention schedules under Part 7, Applicability to Political Subdivi-

sions, the Judiciary, and the Legislature, each governmental entity sh
file with the State Records Committee a proposed schedule for th
retention and disposition of each type of material that is defined as
record under this chapter.
(b) After a retention schedule is reviewed and approved by the Sta
Records Committee under Subsection 63-2-502(l)(b), the government
entity shall maintain and destroy records in accordance with the retentio
schedule.
(c) If a governmental entity subject to the provisions of this section h
not received an approved retention schedule for a specific type of materi
that is classified as a record under this chapter, the model retentio
schedule maintained by the state archivist shall govern the retention an
destruction of that type of material.
(2) A retention schedule that is filed with or approved by the State Recor
Committee under the requirements of this section is a public record.
History: C. 1953, 63-2-604, enacted by L.
2006, ch. 261, § 4.
Effective Dates. — Laws 2006, ch. 261

became effective on May 1, 2006, pursuant
Utah Const., Art. VI, Sec, 25.

PART 7
APPLICABILITY TO POLITICAL SUBDIVISIONS, THE
JUDICIARY, AND THE LEGISLATURE
63-2-702. Applicability to the judiciary.
(1) The judiciary is subject to the provisions of this chapter except
provided in this section.
(2) (a) The judiciary is not subject to Part 4, Appeals, except as provided '
Subsection (5).
(b) The judiciary is not subject to Parts 5, State Records Committe
and 6, Collection of Information and Accuracy of Records.
(c) The judiciary is subject to only the following sections in Part
Archives and Records Service: Sections 63-2-905 and 63-2-906.
(3) The Judicial Council, the Administrative Office of the Courts, the cour
and other administrative units in the judicial branch shall designate an
classify their records in accordance with Sections 63-2-301 through 63-2-30
(4) Substantially consistent with the provisions of this chapter, the Judici
Council shall:
(a) make rules governing requests for access, fees, classification, desi
nation, segregation, management, retention, denials and appeals of r
quests for access and retention, and amendment of judicial records;
(b) establish an appellate board to handle appeals from denials
requests for access and provide that a requester who is denied access %
the appellate board may file a lawsuit in district court; and
1
(c) provide standards for the management and retention of judici'
records substantially consistent with Section 63-2-903.
(5) Rules governing appeals from denials of requests for access sh "
substantially comply with the time limits provided in Section 63-2-204 an
Part 4, Appeals.
(6) Upon request, the state archivist shall:
(a) assist with and advise concerning the establishment of a recor
management program in the judicial branch; and

(b) as required by the judiciary, provide program services similar to
those available to the executive and legislative branches of government as
provided in this chapter.
History: C. 1953, 63-2-702, enacted by L.
1991, ch. 259, § 36; 1992, ch. 280, § 44; 2006,
ch. 261, § 5.
Amendment Notes. — The 2006 amend-

ment, effective May 1, 2006, added the reference to Part 6 in Subsection (2)(b); added "retention" in Subsection (4)(a); and made stylistic
changes.

3-2-703. Applicability to the Legislature.
(1) The Legislature and its staff offices shall designate and classify records
•in accordance with Sections 63-2-301 through 63-2-304 as public, private,
controlled, or protected.
(2) (a) The Legislature and its staff offices are not subject to Section
63-2-203 or to Part 4, Appeals, 5, State Records Committee, or 6, Collection
of Information and Accuracy of Records.
(b) The Legislature is subject to only the following sections in Part 9,
Archives and Records Service: Sections 63-2-902, 63-2-906, and 63-2-909.
(3) The Legislature, through the Legislative Management Committee:
(a) shall establish policies to handle requests for classification, designation, fees, access, denials, segregation, appeals, management, retention,
and amendment of records; and
(b) may establish an appellate board to hear appeals from denials of
access.
(4) Policies shall include reasonable times for responding to access requests
consistent with the provisions of Part 2, Access to Records, fees, and reasonable
'me limits for appeals.
(5) Upon request, the state archivist shall:
(a) assist with and advise concerning the establishment of a records
management program in the Legislature; and
(b) as required by the Legislature, provide program services similar to
those available to the executive branch of government, as provided in this
chapter.
History: C. 1953, 63-2-703, enacted by L.
991, ch. 259, § 37; 1992, ch. 228, § 4; 1992,
. 280, § 45; 2006, ch. 261, § 6.
Amendment Notes. — The 2006 amendnt, effective May 1, 2006, added the refer-

ence to Part 6 in Subsection (2)(a); rewrote
Subsection (3)(a), which read: "shall establish
policies to handle requests for records and fees
and"; and made stylistic changes.

PART 8
REMEDIES
£-2-801 • Criminal penalties.
*1) (a) A public employee or other person who has lawful access to any
private, controlled, or protected record under this chapter, and who
intentionally discloses, provides a copy of, or improperly uses a private,
controlled, or protected record knowing that the disclosure or use is
prohibited under this chapter, is guilty of a class B misdemeanor.
(b) It is a defense to prosecution under Subsection (l)(a) that the actor
used or released private, controlled, or protected information in the
reasonable belief that the use or disclosure of fh* inf™*™^™ ™r««

necessary to expose a violation of law involving government corruption,
abuse of office, or misappropriation of public funds or property.
(c) It is a defense to prosecution under Subsection (l)(a) that the recorc
could have lawfully been released to the recipient if it had been properly
classified.
(2) (a) A person who by false pretenses, bribery, or theft, gains access to or
obtains a copy of any private, controlled, or protected record to which he is
not legally entitled is guilty of a class B misdemeanor.
(b) No person shall be guilty under Subsection (2)(a) who receives the
record, information, or copy after the fact and without prior knowledge of
or participation in the false pretenses, bribery, or theft.
(3) A public employee who intentionally refuses to release a record the
disclosure of which the employee knows is required by law or by final
unappealed order from a governmental entity, the records committee, or a
court, is guilty of a class B misdemeanor.
History: C. 1953, 63-2-801, enacted by L.
1991, ch. 259, § 38; 1992, ch. 280, § 46; 2006,
ch, 174, § 5.
Amendment Notes. — The 2006 amendment, effective May 1, 2006, in Subsection

(l)(a), added "or improperly uses," "or use," and
"under this chapter," and made stylistic
changes and in Subsection (l)(b), added "used
or" and "use or."

63-2-802. Injunction — Attorneys' fees.
(1) A district court in this state may enjoin any governmental entity or
political subdivision that violates or proposes to violate the provisions of this
chapter.
(2) (a) A district court may assess against any governmental entity or
political subdivision reasonable attorneys' fees and other litigation costs
reasonably incurred in connection with a judicial appeal of a denial of a
records request if the requester substantially prevails.
(b) In determining whether to award attorneys' fees under this section,
the court shall consider:
(i) the public benefit derived from the case;
(ii) the nature of the requester's interest in the records; and
(iii) whether the governmental entity's or political subdivision's
actions had a reasonable basis.
(c) Attorneys' fees shall not ordinarily be awarded if the purpose of the
litigation is primarily to benefit the requester's financial or commercial
interest.
(3) Neither attorneys' fees nor costs shall be awarded for fees or costs
incurred during administrative proceedings.
(4) Notwithstanding Subsection (2), a court may only award fees and costs
incurred in connection with appeals to district courts under Subsection
63-2-404(2) if the fees and costs were incurred 20 or more days after the
requester provided to the governmental entity or political subdivision a
statement of position that adequately explains the basis for the requester's
position.
(5) Claims for attorneys' fees as provided in this section or for damages are
subject to Title 63, Chapter 30d, Governmental Immunity Act of Utah.
History: C. 1953, 63-2-802, enacted by L.
1991, ch. 259, § 39; 1992, ch. 280, § 47; 2005,
ch, 102, § 18,
Amendment Notes. — The 2005 amend-

ment, effective May 2, 2005, substituted "Chapter 30d, Governmental Immunity Act of Utah"
for "Chapter 30, Governmental Immunity Act"
in Subsection (5).

PART 9
ARCHIVES AND RECORDS SERVICE
63-2-903. Duties of governmental entities.
The chief administrative officer of each governmental entity shall:
(1) establish and maintain an active, continuing program for the
economical and efficient management of the governmental entity's records
as provided by this chapter;
(2) appoint one or more records officers who will be trained to work with
the state archives in the care, maintenance, scheduling, disposal, classification, designation, access, and preservation of records;
(3) ensure that officers and employees of the governmental entity that
receive or process records requests receive required training on the
procedures and requirements of this chapter;
(4) make and maintain adequate and proper documentation of the
organization, functions, policies, decisions, procedures, and essential
transactions of the governmental entity designed to furnish information to
protect the legal and financial rights of persons directly affected by the
entity's activities;
(5) submit to the state archivist proposed schedules of records for final
approval by the records committee;
(6) cooperate with the state archivist in conducting surveys made by the
state archivist;
(7) comply with rules issued by the Department of Administrative
Services as provided by Section 63-2-904;
(8) report to the state archives the designation of record series that it
maintains;
(9) report to the state archives the classification of each record series
that is classified; and
(10) establish and report to the state archives retention schedules for
objects that the governmental entity determines are not defined as a
record under Section 63-2-103, but that have historical or evidentiary
value.
History: C. 1953, 63-2-903, enacted by L,
1991, ch. 259, § 43; 1992, ch. 280, § 51; 2002,
ch. 97, § 5; 2002, ch. 185, § 39; 2005, ch. 40,
§ 6; 2006, ch. 300, § 2.
Amendment Notes. — The 2005 amendment by ch. 40, effective May 2, 2005, in Subsection (9), substituted "defined as a record" for

"records" and "Section 63-2-103" for "Subsection
63-2-103(18)."
The 2006 amendment, effective May 1, 2006,
added Subsection (3) and redesignated former
Subsections (3) through (9) as Subsections (4)
through (10),

CHAPTER 5a
DISASTER RESPONSE AND RECOVERY
Section
63-5a-2.
63-5a-4.
63-5a-6.

Definitions.
Authority of chief executive officers of political subdivisions —
Ordering of evacuations.
Local emergency — Declarations.

Section
63-5a-7.

Orders, rules, and regulations
having force of law — Filing
requirements — Suspension of
state agency rules.

